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GENERAL OVERSIGHT ON PATENT, TRADEMARK, 
AND COPYRIGHT SYSTEMS 

MONDAY, APBIL 9, 1979 

U.S. HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON COURTS, CIVIL LIBERTIES, 

AND THE ADMINISTRATION OF JUSTICE, 

OF THE COMMITTEE ON THE JUDICIARY, 

Washington, B.C. 
The subcommittee met at 2:30 p.m. in room 2237 of the Raybum 

House Office Building, Hon. Robert W. Kastenmeier (chairman of the 
subcommittee) presiding. 

Present: Representatives Kastenmeier, Danielson, Gudger, Mazzoli, 
and Railsback. 

Staff present: Bruce A. Lehman, counsel; and Thomas E. Mooney, 
associate counsel. 

Mr. KASTENMEIER. The subcommittee will come to order. 
This afternoon, the subcommittee will continue with its general 

oversight hearings with respect to agencies for which we have legis- 
lative authority. 

We have already heard from the heads of the Legal Services Cor- 
poration and the Bureau of Prisons, the two largest agencies within 
our oversight. 

We now turn to agencies which, while not mammoth in size, never- 
theless represent a jurisdictional interest on the part of the Judiciary 
Committee, going back to the first Congress in 1789. 

These are agencies which deal with the patent, trademark, and copy- 
right systems. 

Our first presentation this afternoon will consist of a panel of two, 
representing the Department of Commerce. I would like to greet Dr. 
Jordan Baruch, Assistant Secretary of Commerce for Science and 
Technology, and also the distinguished Commissioner of Patents and 
Trademarks, Donald Banner. 

TESTIMONY OF JORDAN BARUCH, ASSISTANT SECRETARY FOR 
SCIENCE AND TECHNOLOGY, AND DONALD BANNER, COMMIS- 
SIONER OF PATENTS AND TRADEMARKS 

Mr. KASTENMEIER. We greet you, and would you come forward and 
proceed with your statements, as you may, or if you desire, we will put 
them in the record and you can summarize them. 

Dr. Baruch? 
Dr. BARUCH. Thank you, Mr. Chairman. 

(1) 



If you don't mind, I would like to submit my prepared statement 
for the record and take a few moments and summarize what I think 
is the important part of it. 

Mr. KASTENMEIER. Without objection, your statement in its entirety 
will he incorporated in the record. 

[The complete statement follows:] 

JORDAN J. BABCCH, ASSISTANT SECBETABT FOB SCIF.N'CE AND TECHNOLOGY, 
U.S. DEPABTMENT OF COMMERCE 

Mr. Chairman and members of tlie Committee, I welcome the opportunity to 
appear before you today to discuss the role of the Patent and Trademark Office 
in the context of current national problems. 

As you know, we face a world inflation today which appears to have some- 
what diflfereut characteristics than previous periods of inflation. Due to external 
shocks such as large Increases in the costs of energy, normal macroeconomic 
actions, which are always important to our efforts to stem inflation, have hart 
less effect than in the past. 

This fact should not really surprise us since there has been an enormous 
growth of world demand for the limited products and services that our world 
industrial system can supply. This growth has been occasioned in no small 
measure by the movement of funds from the indu.strialized countries to those 
countries that have .sizeable natural resources. This flow of money coupled with 
growing expectations among the world's people for a higher standard of life, 
has led to increased world competition for the goods and services created by 
the industrial community. 

The industrialized nations recognize that they must act to stem world infla- 
tion. Inaction is, I believe, politically unacceptable because it would mean that 
their own citizeiKS, who must cnnippte with others for the limited supply of 
goods and services, would have to spend more and more of their hours earning 
fewer and fewer of the necessities of life and the amenities to which they have 
grown accustomed or have come to expect. The problem is exacerbated for the 
people of the less developed countries. 

AVhile the industrialized nations must continue to act to reduce inflation by 
pursuing the limited range of macroeconomic options available to us to reduce 
demand and dampen expectations of an ever improving standard of living, we 
must place increased emphasis upon improving the production function—in- 
creased emphasis upon producing "more with less" and upon conserving and 
recycling the resources now available to us. The alternative to improving the 
production function, the alternative to an emphasis on increasing the supply 
of goods and services, is, I believe, world instability. 

How can we increase supplies under the constraint of limited resources? 
The expansion of supply traditionally has rested almost entirely on increasing 
labor and capital inputs. We must now recognize that continued exi«nsion 
deiiends critically upon improving the technology of production, that combina- 
tion of skill and art—of science and craft—which allows us to increase produc- 
tion beyond what is attributable solely to increased capital nud labor inputs. 
It is this recognition which has caused the Administration to place increased 
emphasis upon the status of industrial innovation in the United States, an 
emphasis which is also reflected in the current policy deliberations of other 
industrialized nations. 

In sum, I believe that the present world situation no longer permits depend- 
ence upon traditional methods of increasing supplies. If the industrialized na- 
tions of the world are to meet the world's expectations and demands and if this 
country is to support its domestic population and indeed continue the historical 
Improvement in its standard of living, we will have to find new ways to create 
existing goods and services and we will have to create new kinds of goods 
and services. I have not differentiated between improvements in how we make 
our goods or in the characteristics of the goods themselves. A process that manu- 
factures llghtbulbs at a lower cost of a lightbulb that delivers illumination at a 
lower cost because of longer life or energy efficiency are both equivalent means 
of producing the flnal amenity—illumination—at a lower cost to society. Chang- 
ing the character of our processes and products is the activity called industrial 
Innovation. For it to benefit our domestic population as well as the i)eoples of 
the world, we must ensure that it takes place in a fashion that Improves this 
country's balance of trade. 
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Mr. Chairman and members of the Committee, I hare tried to set the context 
for industrial innovation in my opening remarlcs because discussions of patents 
and patent law are often considered to t>e esoteriea of interest to a small body 
of specialists without significant import to tlic greater tides of human affairs. 
I believe that day has passed. Industrial Innovation over the next decade will 
play a vital role in world peace, in the way we live, and, for countless millions, 
survival itself. Because patents and industrial innovation are inextricably inter- 
related in our economic system the same importance can be attached to patents 
themselves and to the way we manage their creation and their enforcelnent. 

For Industrial innovation to take place, someone must take the risk of trying 
to convert the vision of a new product or process into a working commercial 
reality. In managed economies such as the Soviet Union where the rewards for 
success at such risk taking are small and where the penalties for failure may 
be large, industrial innovation proceeds at a glacial puce. In .Tapnn, Germany 
and, for many years, the United States, where the rewards for success are high— 
even though the penalties for failure often mean bankruptcy-—the contrary is 
true. Many policies of the Federal Government affect our country's ratio of 
reward to penalty for undertaking the risky but critical venture of innovation; 
of them all, none is more important than our patent .system. An entrepreneur 
armed with rights under a valid patent, has an improved likelihood of being 
able to capture the rewards of the risky innovation process in which he invests. 
It is, however, only an improved probability. The optimism of an entrepreneur— 
the crucial characteristic of such a risk taker—may be unfounded and years of 
effort and large amounts of money may come to naught if others invent and 
produce products or processes that do the job cheaper and/or better or expected 
demand does not materialize because the product is too expensive. Innovation 
is a frogiie process but the thing that drives it iii the free world is the expecta- 
tion of a monetory reward greater than could be gained by other less risky 
activities. 

Clearly then if we want industrial innovation to progress in our country with- 
out changing our economic system and without a Skinnerian approach to 
changing the thinking of our innovators, our patent system must result in patents 
that are as nearly as unassailable as possible. Indeed analy.sis shows that as 
the level of investment in the innovation process increases the degree of unas- 
sailability of a patent should increase. The commitment of resources to build a 
first prototype is very different from the larger commitment required to build 
n commercial scale-up, the still larger commitment to build a pilot plant and 
the frequently enormous commitment required for full scale production and 
marketing. At present, however, the opposite is frequently true. As one gets 
clo.ser and closer to a final commercializalile product or useful process, as one 
invests more and more, imitators who would capitalize on the entrepreneur's 
progress without sharing his risks are more and more motivated to litigate the 
validity of the patent—a proce.ss which increasingly assails and destroys its 
value. 

Donald Banner, the Commissioner of Patents and Tradenmrks, and I have 
made a conscious iwlicy decision to increase the validity of the patents issued 
by the Patent Trademark Ofllce as opposed to Increasing the quantity of patents 
Issued. The strategy is imperative if we are to foster real Innovation In pursuit of 
our country's solution to our problems of inflation, unemployment and our share 
of world markets. We have not, however, stopiied there. We are diligently search- 
ing for internal strategies that can increasingly enhance the validity of an issued 
patent, that can re<luce the cost of defending and" enforcing it and that can 
warrant the investment made on its strength. 

With your permission Mr. Chairman I would like to make one last point. It is 
freiiuentiy believed that patents are the tool of monopoly—the tool of big busi- 
ness. Nothing could be further from the truth. The largest of our businesses have 
many ways of protecting their iwsition—through distribution channels, name 
and advertising budget to name only a few. The smaller hu.sinesses, those on 
which more than half of our country's innovation depends and those on which 
almost all our country's radical innovation depends have no such alternative 
tools. To them the patent may be the primary coriH)rate as.set. To them patents 
are not a luxury but an absolute necessity. To them the strength of the patent 
system is the strength of their business. 

Mr. Chairman, that concludes my prepared remarks. I would be pleased to 
answer any questions that you or members of the Committee may have. 



Dr. BARUCH. I welcome the opportunity to appear before you today 
to discuss the role of the Patent and Trademark Office, not by itself, 
hut in the context of our current national problems. 

The importance of the Patent and Trademark Office is belied by its 
size. As you know, we face a world inflation today that stems in large 
measure from the enormous growth of world demand for the limited 
products and services that our world industry can supply. 

The industrial nations recognize that they must act to st«m world 
inflation. WTiile they must continue to pursue the limited range of 
macroeconomics options available, they must place increased emphasis 
on producing more with less and upon conserving and recycling the 
resources now available to them. A greater emphasis on increasing the 
supply of goods and services is, I believe, critical to maintaining world 
stability. 

How can we increase supply under the restraint of limited re- 
sources ? The expansion of supply traditionally has rested almost en- 
tirely on increasmg capital and labor inputs. 

We must now recognize that continued expansion depends critically 
upon improving the technology of production, that combination of 
.'^kill, art, science, and craft which allows an increase in production 
beyond that which is attributable solely to increased capital and labor 
inputs. 

It is this recognition that has caused the administration to place in- 
creased emphasis upon the status of industrial innovation in the 
United States, an emphasis which is also reflected in the current policy 
deliberations of many other nations. 

If this country is to support its domestic population and, indeed, 
continue the historic improvement in its standard of living, we will 
have to find new ways to create existing goods and services, and we 
will have to create new kinds of goods and services. 

Chan^ng the character of our processes and products is the activity 
called "mdustrial innovation." For it to benefit our domestic popula- 
tion as well as the other peoples of the world, we must insure that it 
takes place in a fashion that improves this country's balance of trade. 

Patents are central to that task. As you can see from the audience, 
Mr. Chairman, discussions of patents and patent law are usually con- 
sidered pretty esoteric stuff, without significant import to the greater 
tides of human affaii-s. 

Today, that just is no longer true. Industrial innovation over the 
next 10 or more years will play a vital role in world peace, in the way 
we live, and, for countless millions of people over the Earth, in survival 
itself. Because patents and industrial innovation are inextricably in- 
terrelated, the same importance can be attached to patents. 

Mr. Chairman, many policies of the Federal Government affect the 
risky but critical venture of innovation. None of them is more impor- 
tant than our patent system. Innovation is a risky fragile process, but 
the thing that drives it in the free world is the expectation of a mone- 
tary reward greater than that which could be gained by other less risky 
activities. 

The rights to a valid patent is often central to that monetary reward, 
and, hence, that risk taking. Thus, if we want innovation to proceed, 
our patent system must result in patents that are nearly unassailable 
as possible. 



The Commissioner of Patents and Trademarks and I have made H 
conscious policy decision to increase the presumptive validity of the 
patents issued by the Patent and Trademark Office, as opiX)sed merely 
to increasing the quantity of patents issued or the speed with which 
they are issued. 

We are diligently searching for ways to enhance the validity of is- 
sued patents and to reduce the costs of defending and enforcing them. 
Thus, we seek to encourage investment made on the strength of issued 
patents. 

With your permission, Mr. Chairman, I would like to make one last 
point. 

It is frequently believed that patents are the tools of monopoly, the 
tools of big business. In fact, nothing could be further from the truth. 

Our large businesses have many ways besides patents of protecting 
their position—from distribution channels, through their name, and 
their advertising budgets—just to name a few. 

Our small businesses, on which more than half of our country's in- 
novation depends and on which almost all of our country's radical in- 
novation depends, have no such alternate tools. 

To them, a patent may be their primary corporate asset. To them, 
patents are not a luxury, but an absolute necessity. To them, the 
strength of their patent is indeed the strength of their business. 

Mr. Chairman, that concludes my summary. I would be pleased to 
answer any questions that you or members of your committee may 
have. 

Mr. KASTENMEIER. Thank you. 
I think at this point we might profit from hearing the Commissioner, 

and then several of us will pursue questions with you. 
Mr. BANNER. Thank you, Mr. Chairman. 
Like Dr. Baruch, I will submit my formal statement and hit the 

highlights for you, if I may. 
Mr. KASTENMEIER. Without objection, your statement will be 

received. 
[The complete statement follows:] 

STATEMENT BY DONALD W. BANNER, COMMISSIONEB OF PATENTS AND TRADEMABKS, 
U.S. DEPABTMENT OF COMMEBCE 

Mr. Chairman: I appreciate very much having the opportunity to discuss the 
patent and trademarlc system and the operation of the Patent and Trademark 
Office with the subcommittee today. I will attempt to cover our current opera- 
tions, our problems and our thoughts regarding the future of industrial property 
protection both at home and abroad. 

First, however, I would lilie to place the patent system in its proper historical 
perspective. The patent system is founded in the Constitution of the United 
States. Article 1, section 8 gives the Congress the power to promote the prog- 
ress of the useful arts by giving inventors the exclusive right to their respec- 
tive discoveries for a limited period of time. The first patent law was enacted 
in 1790 by the First Congress. 

The patent system has served our Nation well in the ensuing 189 years. It has 
provided the Nation with a voluntary incentive system which has resulted in the 
Investment of time, energy and money In new technology at the cutting edge of 
science. Coming from Illinois, I have always thought President Lincoln cap- 
tured the essence of this stimulus to our Nation's economy when he said, "The 
patent system added the fuel of interest to the fire of genius". 

As Dr. Baruch has stated, furthermore, the patent system Is extremely rele- 
vant to the problems of today. Our balance of payments problem is not so much 
the result of our increased oil bill as it is our inability to pay for it with ex- 
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ports of manufactured goods. Aud the decline in the level of our exports of 
manufactured goods is at least partially due to tlie erosion of our tecbuological 
lead. 

According to some estimates, forty-five iiercent of the Nation's growth from 
1929 to 1969 resulted from technological innovation. American jobs, increased 
productivity, and stable prices are all dependent on enhanced innovation. I 
consider the patent system to be an iudisitensable part of the solution to this 
urgent national problem. I therefore consider It especially timely to discuss 
with you today our efforts to insure that the patent system is equal to the taslc. 

The Patent and Trademarli Office is located in the Crystal City complex iu 
Arlington, Virginia, adjacent to National Airport. At present we have about 
2,800 employees. 

During the current fiscal year, we expect to spend over $90 million in ap- 
propriated funds. Al)out 30 percent of that amount will be returned to the Treas- 
ury in fees collected from patent and trademark applicants and users of our 
services. 

The Patent and Trademark Office can he viewed as having responsibilities in 
three general areas: (1) the examination and issuance of patents pursuant to 
the statutory criteria contained In title 35 of the United States Code; (2) col- 
lection and dissemination of the technology disclosed iu patents as also man- 
dated by that Code; and (3) examination and registration of trademarks in ac- 
cordance with the requirements of the Trademark Act of 1046. 

PATENT EXAMINATION 

The largest of our activities is involved with examining the approximately 
100,000 patent applications that are filed each year. The iwtent law is designed 
to promote technological progress by providing incentives to make inventions, 
to invest in research and development, to commercialize new, improved, or less 
expensive products and processes, aud to disclose new inventions to the public 
instead of keeping them secret. 

The law defines a patent grant as the right to exclude others from making, 
using or selling an Invention for a jjerlod of 17 years. A patent may be granted 
only after an examination by the Patent and Trademark Office to determine 
whether the invention meets the statutory criteria for patentability. 

Our examination prevents the Issuance of any patent on about one-third of 
the applications filed and results in narrowing the scoiie of protection defined 
In the claims In most of tliose which are issued. Examination also enables pat- 
ent owners and their competitors to better gauge the strength of patent rights. 
If patents were granted by a simple registration system as in some countries, 
without examination, each Interested member of the public would have to make 
his own examination. From an overall cost-benefit standpoint, it is far more 
efficient to have this done centrally. 

The examining Is done by a cori>s of about 900 professional examiners. Pat- 
ent examiners must have scientific or technical education and many of them 
are lawyers as well. 

Before an examiner can allow an application he must conclude that the dis- 
closure of the invention is complete, and that the Invention is new, useful, and 
nonobvious in the light of the closest known prior art The most difficult part 
of the examination is determining with a degree of certainty whether the 
Invention is new and nonobvious. To investigate this the examiner makes a 
search of the Office's files of prior U.S. and foreign patents and technical 
literature. 

Last year we received 101,000 applications and disposed of 103,000. Of the 
70,000 patents issued last year, only some 40,000 were issued to U.S. nationals 
wlilch Is the lowest number for U.S. nationals in the past 15 years. Conversely, 
the number of patents issued to foreign nationals has risen over the past 15 
years, both in percentage from 20 to 37 and in numl)er form 9,000 to 26,000. 

During the last decade one of the most pressing problems for the Office was 
a large and growing backlog of unexamlned patent applications and the result- 
ing long pendency time between filing of an application and issuance of a pat- 
ent. The average pendency of patent oppllcations in 1064 was 37 months. How- 
ever, average pendency has dropped steadily in recent years. This has occurred 
because of new examining and processing techniques and because of some In- 
crease In the examining staff. The goal has been to achieve an average pendency 
of 18 months. We are close to that goal. The current figure is around 20 months, 
having risen from a recent low of approximately  19 months. Consequently, 



backlogs and patent pendency continue to be pressing Office problems and we 
carefully monitor receipts and disposals with a view to achieving the 18-month 
goal. 

It should be recognized that the current 20-nionth pendency includes the times 
when we are waiting for applicants to respond to our corresiwndence and to pay 
the final fees, as well as for printing the patent and for other processing. 

The Office has been paying a great deal of attention to how we can make the 
best examination possible within the limits of our resources. Since 1974 we have 
had a Quality Review Program. A 4 percent sample of applications allowed by 
examiners is checked by a group of experienced examiners before jMitents are 
granted. When errors are found by the reviewers, these applications are turned 
back for reopening of examination. 

Currently, examiners now complete the examination of an application in ap- 
proximately 15 hours. Since the difficulty of examining varies quite a bit in dif- 
ferent technologies, we have a formal system for taking into account the relative 
complexities of the various technologies when evaluating the productivity of 
examiners. 

In the past several years, we have made several changes in onr Rules of Prac- 
tice governing patent examining and appeal procedures that are intended to im- 
prove the quality and reliability of issued patents. The rules now aEford patent 
owners a relatively inexpensive way to have their patents reexaniined in the light 
of prior art that was not considered by the examiner before. Previously a patent 
owner learning of prior art that may cast a cloud on his patent had no way to 
have this tested except through litigation. The rule now allows him to obtain 
a reexamination from the Office by making application for the reissuance of his 
(Hitent. The Office determination of patentability of the reissue application is 
no more binding on a court that later considers the patent than is our Initial 
determination on any application, but courts are given the beneflt of the exam- 
iner's thinking in regard to prior art not previously considered. 

A notice of each reissue application is published in our weekly Official Gazette. 
Reexamination starts two months after publication, to permit interested mem- 
liers of the public to send the examiner other references that he may consider 
during the examination of the reissue appUcatiou. The new procedure has re- 
sulted in a .substantial lncrea.se in the numl)er of reissue applications being flletl 
and because of the public involvement, an increase in the number of allegations 
of applicant fraud. 

INFOBMATION  DISSEMINATION 

The .second major responsibility of the Office is the collection, classification 
and dissemination of technology di8close<l in pitents. This is a bigger part of 
our operations than is generally realized. Every i>ateut application must contain 
a written description of the invention sufficient to enable a person skilled in the 
art to make and use the invention. The application must also set forth the best 
mode of carrying out the invention. When the jMitent is issued, this technical 
disclosure is printed and widely disseminated by the Office. 

The disclosure of technical information that otherwise might be kept as a trade 
secret is one of the major benefits of the patent system. It has been shown that 
more than 8 out of every 10 patents contain technical information that is not 
reported in the non-patent literature. The disclosure serves as a valuable teach- 
ing aid, allowing researchers to build on the research of others and to avoid 
the needless duplication of research effort. 

We disseminate over 8 million copies of iiatents each year Many of these are 
sold to the pubUc at the statutorj* fee of 50 cents apiece. We fill over 15,000 orders 
for copies of patents each day. Copies of all issuing patents are supplied to 30 
libraries throughout the United States. Copies are sent to all the major foreign 
patent offices in return for copies of their imtents. Alwut half a milUon copies a 
year go into the search files used by examiners and the public at Crystal Plaza. 
Another half million are cited by examiners as relevant to iiending applications 
and are mailed to the applicants. 

Our search file contains about 23 million prior art documents. These are di- 
vided according to subject matter into over 300 cUisses that are further divided 
Into about 100,000 subclasses. It is a major effort to keep the search files com- 
plete and current but a necessary one because, for one thing, the examiners use 
the.se files to determine jia ten lability of applications l>eing considered by them. 
More than 300 people are involved in patent documentation programs. Because 
subc-lasses grow in size and technology develops along new lines, the classifica- 
tion system must l>e updated continuously to maintain it as an effective search 
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tool. In addition to the 70,000 new U.S. patents, plus cross references, that are 
added to the search flies eacli yesir, we are adding foreign patents at the rate of 
about a quarter million a year, and a considerable volume of non-patent technical 
literature. 

TRADEMARK   EXAMINING 

Our Office has the responsibility for administration of the federal trademark 
registration statute—the Trademark Act of 1946. A trademark is a name or sym- 
bol used to identify the source or origin of goods and distinguish them from tie 
goods of others. 

Although examination of trademarks accounts for only 5 percent of our budget, 
the economic value of certain registered trademarks far exceeds the economic 
value of many i>atents. Trademark registration Is quite important in helping to 
protect business investments and to avoid deception or confusion of consumers. 
By allowing a person to register his mark in our Office, we confirm common law 
rights in the mark that he has obtained by using the mark in commerce. Unlike 
patents, trademark registrations can be renewed indefinitely so long as the mark 
remains in use. Last year we received about 50,000 trademark ai)plications which 
represents a 50 i)ercent increase in the last three years. About two-thirds of these 
are finally registered. 

The procedure for examining a trademark application is roughly analogous to 
that followed in examining a patent application. Our more tlian ."JO trademark 
examiners check applications for compliance with formal requirements and to see 
whether there is a likelihood of confusion with other marks. 

It currently takes approximately six months after filing a trademark applica- 
tion for it to be taken up for consideration l)y the Office. Unfortunately, because 
of recent increased filing levels and budgetary constraints, this period will in- 
crease to more than twelve months by the end of this fiscal year. 

Under the trademark law, imlike the patent law, there is a procedure by which 
Interested parties may oppose the registration of a mark or may petition for 
cancellation of a mark already registered. These proceedings are handled by our 
Trademark Trial and Appeal Board. 

LEOISLATIVE AND INTERNATIONAL ACTIVITIES 

There are a number of legislative proposals for improving the operation of the 
Patent and Trademark Office which we are currently considering. In addition, 
there are .several international industrial property initiatives in which we are 
involved, many of which liave already generated, or soon will generate, additional 
pro[K)sals for legislative changes in our patent and trademark laws. 

An area of legislative eon.sideration within the Patent and Trademark Office 
at this time involves the question of patent fees. Since the last increase in patent 
fees was enacted in li)65, the overall recovery from fees of the cost of operation 
has fallen from nearly 70 percent to less than 30 percent. A report by the General 
Accounting Office last year noted this decrease and recommended legislation to 
provide a more equitable sharing of the cost of operation of the Patent and Trade- 
mark Oftice between patentees and the tax-paying public. We have been .studying 
a number of possibilities, including the institution of a system of fees after patent 
issuance to maintain the patent in force .similar to the patent systems in other 
countries around the world. Of course, we are mindful that unduly loading the 
front-end of the fee -structure would place a harsh burden on small business and 
the independent inventor which in the past have been the source of a dlsproiwr- 
tlonately large share of the pioneer inventions in this country. 

Another legislative initiative with which we are currently concerned involves 
tie Trademark Registration Treaty (TRT) which was negotiated and signed by 
the T'nited States in Vienna in 1073. The TRT is an international filing arrange- 
ment under which a single international registration can be used to secure 
national trademark registration effects in a number of member countries. 

Although the Treaty was transmitted to the Senate with a view to receiving Its 
advice and consent to" ratification in the fall of 1975, consideration of the TRT is 
being held pending the submission to the Congress by the Department of Com- 
merce of implementing legislation. 

The General Accounting Oftice has reviewed our draft bill and has recom- 
mended that we conduct a survey of trademark owners which would have a 
direct interest in the TRT to obtain information which would permit it to more 
accurately estimate the costs and benefits of the TRT and its proposed Imple- 
mentating legislation. 
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111 order to provide the interested public with the information on which the 
sampled companies will base their responses, the draft bill was published in 
the Official Gazette of tlie I'atent and Trademark Office last year and we have 
been endeavoring to develop a survey questionnaire to obtain the needed infor- 
mation. We are facing a number of problems in this regard, not the least of 
which is the cost of the survey. The Bureau of Census, which is charged with ap- 
proving any survey questionnaire for the Department, has estimated that the 
probable cost of an acceptable survey which meets reasonable standards as to rate 
of response is In the range of several hundred thousand dollars. 

Now in effect -since last year Is the I'atent Cooperation Treaty (PCT) which 
Iiermits a U.S. applicant to file a single En<.'lish language application in a standard 
format In the Patent and Trademark Office and have that application mature 
into separate national applications in as many of the present 21 member countries 
as the applicant has designated. The Patent and Trademark Office has several 
roles under the Treaty, that of a Receiving Office to receive PCT international 
applications filed by U.S. natlcmals or residents and that of an International 
Searching Authority wherein the Office searches the prior art and establishes 
search reports for PCT international application filed either in the United 
States or in Brazil. 

The Patent and Trademark Office also participates with the Department of 
State In deliberations Involving industrial jiroperty matters in other contexts. 
Perhaps the most .significant of these activities involves the Paris Convention 
for the Protection of Industrial Property. The Paris Convention is a multi- 
national treaty which has been In effect since 18^3 and now has 88 member States. 
The United States has been a member since 1887. This Treaty is administered by 
the World Intellectual Property Organization, a specialized agency of the United 
Nations headquartered in Geneva, Swltzerlantl. 

Tlie Paris Convention establishes the fundamental principle of national treat- 
ment according to which member States treat foreign nationals at least as well 
as they treat their own nationals in regard to industrial property. In addition, 
the Convention makes available valuable property rights in the filing of patent 
and trademark applications and establishes certain minimum levels of protection 
for all adherents. 

In recent years, however, third world nations have perceived the Paris Con- 
vention as favoring developed nations and have been demanding its revision in 
several respects. The.se include providing preferential treatment for developing 
countries, more stringent obligations on patentees to work their patents, and 
new rules favoring their geographical names over trademarks previously regis- 
tered el.sewhere. This last mentioned! proposal ha.s split the developed countries, 
with the European Economic Community tending to supiiort the proposals of 
the developing nations. In addition, the socialist countries ore also seeking to 
obtain greater recognition for inventor's certificates, a form of protection for 
inventions essentially limited to countries with centrally planned economies. 
The.se are among the is.sues which will be resolved at a diplomatic conference 
scheduled for February of next year in Geneva, Switzerland. 

Mr. Chairman, that concludes my prepared remarks. I would be pleased to 
answer any questions that you or the members of your committee might have. 

Mr. BANNKR. Thank you. 
I very much appreciate the opportunity to discuss the patent and 

trademark ssytem and tlie operation of tlie Patent and Trademark 
Office with you and other members of the subcommittee today. 

As you know, the patent system has its fotmdation in the Constitu- 
tion of the United States, and tomorrow will bo its 189th anniversary, 
so it has served our Nation for a very long time by providing a volun- 
tary incentive system resulting in the investment of time, energy, and 
money in new technology, investments which have put our country at 
the cutting edge of technology. 

This requires, as Dr. Bamch said, some risks. Abraham Lincoln was 
known for his famous statement that the patent system added the fuel 
of interest to the fire of genius. 

American jobs, increased productivity, stable prices, all depend on 
this enhanced innovation in our country. I am happy to discuss with 
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you today some of the efforts we arc exerting to try to keep the patent 
system doinjr tlie job that it has been designed to serve. 

As you know, sir, the Patent and Trademark Office is located in 
Arlington, Va. We have about 2.800 employees and a budget of ap- 
proximately $96 million, and we get about 30 percent of that in fees 
from users of the patent and trademark system. 

Basically there are three things we do. Carrying out the instruc- 
tions provided by title 35 of the United States Code, we examine and 
issue patents. Under that same title, we also collect and disseminate 
technological information. Under the Trademark Act of 1946, we 
examine and register trademarks. 

We receive about 100,000 patent applications every year, and each 
one is examined carefully to see if it provides something new, some- 
thing useful, and something nonobvious. If an invention satisfies these 
statutory criteria, a patent is granted which excludes others from mak- 
ing use of or selling tlie subject matter for 17 years. 

It is imjwrtant that this examination system bo done properly, be- 
cause about one-tiiird of all patent applications that are filed never 
result in issuance of a patent because they do not meet those high statu- 
tory standards. 

The other two-thirds, in almost all cases, result in a grant more 
restricted than requested so that only the proper subject matter is 
covered. 

We have about 900 men and women engaged in this process of exam- 
ining patent applications. It is a difficult task. Of the 70,000 patents 
issued last year in the United States, only some 44,000 went to U.S. 
nationals, which is the lowest number for U.S. nationals in the past 
15 years. 

At the same time, patents issued to foreign nationals have risen over 
the past 15 years, both in i>ercentage, from 20 to 37 percent, and in 
number, from 9,000 to 26,000. 

Mr. KASTENMEIER. DO you attribute that to the prosperity and 
growth of new technology in this country, compared to countries 
abroad, or the international coo{)eration, or what do you attribute 
this particular statistical development to? 

Mr. B.\NNER. I think it show.s that we are in a much more competi- 
tive world than we used to be. We do not have a monopoly on biains. 
As one can obsene from consumer products in the shops and on the 
streets of the cities in America, there are a great many people in other 
countries who can and do provide product.s and services that are very, 
very good indeed. 

Mr. KASTENMEIER. That would have been true 10 years ago, or 15 
yeai-s ago. 

To what do you attribute the growth in the issuance of patents to for- 
eign nationals compared to U.S. nationals, other than the fact that they 
are competitive ? 

Mr. BANNER. Foreign nationals are able to compete much more easily 
than previously. For example, after W^orld War II there were other 
countries in the world that were not in very good shape. There was a 
long time when we used to talk about the brain drain, the American 
challenge, and how a lot of the good foreign people were going to come 
to the United States. We thought we would have a monopoly on all 
of the brains in the world. 



11 

That, of course, did not happen. There were those in Europe and in 
Japan who constantly dedicated a portion of their activity to get a 
larger share of the world's conunei-ce. These are people wlxo are now 
operating in the United States and in our patent system. 

Going back to our examination process and the sifting out of un- 
patentable inventions that is accomplished by it, we try very hard to 
do a quality job, as Dr. Baruch indicated. 

We are interested in seeing that a quality product results so people 
can depend on it. We have a quality review program and statistical 
samples taken to see that issued patents are up to standard. 

In recent years, we have adopted a new way to test the validity of 
patents without the expense of going to court. We instituted a reissue 
system by which patent owners can take a patent back to the Patent 
and Traden)ark Office after it is issued, if tliey have some newly dis- 
covered prior art, and have the office reexamine it to see whether the 
newly discovered prior art either makes the patent invalid or restricts 
its scope. 

The second major phase of our activity has to do with dissemination 
of technological information. This phase stems from the fact that title 
35 requires every patent to teach those who are skilled in the art how 
to practice the invention. The statute requires the patent application 
to contain a written description of tlie invention which is of such 
clarity as to enable those who are familiar with that particular sub- 
ject matter to practice the invention. This requirement is made so that 
the technology will be available to people in the United States and can 
be used freely after the patent expires. 

Furthermore, we are one of the only countries in the world that 
goes beyond that. We require not only an explanation of how to do it, 
But we require that the inventor teadi the best mode he knows of 
how to practice that invention. That is a statutory requirement. If 
he doesn't do that, a patent would not be issued. 

Wo have found, therefore, that 8 out of 10 patents issued in the 
United States contain technical subject matter that is not disclosed in 
other technical literature. We disseminate about 8 million copies of 
patents cveiy year and every day fill orders for 15,000. 

Our search file contains about 23 million documents that are divided 
into 300 major classes, and about 100,000 subclasses. 

It is the best technologically categorized librarj- in the world. That 
is important l)ecause the examiners use these files to determine the 
patentability of patent applications. 

In our ti-ademark operation we administer the Trademark Act of 
1946. Examination of trademarks accounts for 5 percent of our budget. 
The economic value of trademarks far exceeds the economic value of 
patents. Trademark registration, as you know, is quite important in 
helping to protect business investments and to avoid deception or con- 
fusion of consumers. 

Last year we received some 50.000 trademark applications, which 
interestingly enough, was a 50-percent increase in the last 3-year 
period. About two-thirds of those filed are actually registered. The 
examination of the trademark application is very similar to that of a 
patent application where examiners compare to see if it is in fact 
registerable. 
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Unlike patents, trademarks can be challenged by members of the 
public to see that they meet the statutory standards. 

In the area of legislative and international activities. Mr. Chairman, 
wo have several things I think you might be interested in. One is the 
matter of fees. Since the last increase in patent fees, which was in 
1965. the overall recovery of our office through fees has gone from 
nearly 70 percent of costs, to less than 30 percent of costs. 

We are studying several possibilities of how to handle this and 
what to do about it, including a system of fees after patent issuance 
to maintain the patent in force similar to what exists in almost all of 
the other patent issuing countries around the world. 

This is done this way so that the fees for obtaining a patent can be 
relatively low, which is important to snuiU businesses and individual 
inventors. 

The Trademark Registration Treaty, with which you are familiar, 
sir, was negotiated in Vienna in 1973. We have recently been working 
on the design of a survey of trademark owners, which was recom- 
mended by the General Accounting Office. They have asked that this 
survey be conducted so that we can tell the cost benefit ratios of imple- 
menting the Trademark Registration Treaty. At the moment we are 
having some difficulties in designing the survey, because of the very 
high cost of conducting a survey of that type. Tlie Bureau of Census 
of the Department of Commerce has estimated that the cost of the 
survey will run into several hundred thousand dollars. 

The Patent Cooperation Treaty, an agreement to simplify the ob- 
taining of protection for an invention in more than one country, came 
into force just last year. It permits an applicant in the United States 
to file a single English language application, and to have that applica- 
tion, in effect, to be filed in as many of the more than 20 member coun- 
tries now party to the Treaty as the applicant desires. We are now 
operating under that treaty as well as are most of the major European 
countries and Japan who are also members. 

We are also at the present time negotiating changes in the basic 
convention for protecting industrial property internationally, the 
Paris Convention for the Protection of Industrial Property. There is 
a diplomatic conference to revise that convention scheduled for Febru- 
ary of next year. 

If you have any other questions, I would be very pleased to answer 
them. 

Mr. KASTEXMEIER. Thank you very much for a concise, informative 
presentation. 

I do have several questions. 
Dr. Banich, I understand the President directed the Secretary of 

Commerce to set up a series of citizen task forces to study how to im- 
prove industrial innovations in this countrj'. 

One of these task force panels related to inventions and the patent 
.system. Can you give us briefly a status report on the work of this 
task force, and what we might expect from them in the way of new 
legislation ? 

Dr. BARUCH. Yes. sir. 
Tlio advisory panel you are referring to on patents and informa- 

tion policy, was set up as part of the President's domestic policy re- 
view on industrial innovation which covers a very wide range of things. 
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One of the central issues, however, is patent policj'. We had about 
30 people from private industry who worked with patents and used 
patents, who generated patents, working with us to analyze areas of 
existing Federal policy and potential changes in Federal policies, di- 
rected toward the patent system to improve the innovation process. 

In January that panel finished its work, and we had a symposium 
at the Department of Commerce among membere of the panel, repre- 
sentatives of labor, academe, and public interest groups and Govern- 
ment task forces, to clarify the views of wliat was needed in our patent 
system. 

The results of that symposium and the report of the advisory panel 
have gone to a Government task force on patent policy. That Govern- 
ment task force has been generating a set of recommendations which 
will go through the domestic policy review process, and then to the 
President for his consideration. 

There are a significant number of them. They involve all of the parts 
of the Patent and Trademark Office examination, reexamination, col- 
lection of information, dissemination of information, forecasting, 
among many others. 

So it is a rather extensive review, and we expect to see the recom- 
mendations on the President's desk some time next month. 

Mr. KASTENMEIER. When do you think that might be available to 
the public and the Congress? 

Dr. BARUCH. The reports of the advisory committee, the public por- 
tion of this process that terminated at the symposium, are available 
now in draft form from the National Technical Information Service. 
We would be happy to get you and the subcommittee a copy if you 
would like. 

Mr. KA.STENMEIER. Your statement briefly compares the patent com- 
ponent of the industrial innovation system in the United States with 
the system in other countries, notably Europe and Japan. Do you 
think our system could benefit by adopting some aspects of these 
foreign systems? 

Dr. BA'RTJCH. That is not the comparison I meant to make in my 
written statement. I am sorry if my statement was not clear. 

I was looking at the reward structure in the planned economies, such 
Jis the Soviet Union wliere the rewards for innovation are low, there- 
fore, success is low, and the penalties for failure are high, and con- 
trasting them with this country. 

I don't know enougli about the foreign patent systems. I know that 
we are moving in areas away from the Belgium system, for example, 
which is largely a registration system, more towards the Dutch, where 
invalidity is not acceptable as a defense against infringement. 

We are trying to do that so that we can increase the unassailability 
of a patent. Tile Commissioner and I have had long liard discussions 
about how we might best do this. 

Mr. KASTENMEIER. There has long been pending a public debate, 
both concerning general reform of U.S. patent law, and changes, or 
let's say, statutory expression, for a uniform patent policy. 

Of course, only vesterday in the Washington Post appeared an 
article, "Patent Bill Seeks Shift To Bolster Innovation." 

I take it that the Department of Commerce and the Patent and 
Trademark Office do not, at this time, have a bill of their own, an 

M9-081   0-79 
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Administration bill, pui"suing either general patent form or patent 
policy, unification or some statutory veliicle pending in the Congress; 
is that correct ? 

Dr. BARUCIT. Not pending in the Congress at this time, Mr. 
Chairman. 

Mr. KASTENMEIER. Is there any likelihood that you would be de- 
veloping an alternative? 

Dr. BARutii. Yes, sir, in both areas. 
The recommendntions that will go to the President on the domestic 

policy review covering the Patent and Trademark Office may in fact 
require legislation. We have little doubt that they will. 

In the area of uniform Government patent policy for patents owned 
by the Goveniment. or patents covering inventions created by Gov- 
ernment-sponsored research and development, there is a Comiiiittee on 
Intellectual Property and Information, which has been meeting and 
has been struggling with the development of a unified Government 
patent policy for some 30 years. 

We think that, by the end of this week, we will have a set of options 
to go to the President for a unified patent policy. 

Mr. KASTENMEIER. Commissioner Banner, you said in your statement 
there has been substantial progress in reducing the backlog on patent 
applications and the time required to process them. 

I understand that the Office of Management and Budget has reduced 
your appropriation request significantly. Can you comment on whether 
or not this reduction would have any impact of this reduction, will 
it reflect on your ability to reach your goals of a more timely patent 
examination ? 

Mr. BANNF;R. Mr. (chairman, as indicated in mv testimony, the prob- 
lem of the backlog was a vcrv substantial problem back a few yeai-s 
ago. And at that time it was determined that we would try to achieve 
a goal of 18 months, from 37 months, which as I pointed out in my testi- 
mony, was the average pendency back in 1964. 

The progress toward reaching that 18-month goal has been rather 
dramatic. We are down to about 19 montlis at the present time. Last 
year we were at about 20 months. So there has been some problem with 
the backlog, but it has been very substantially improved over what it 
used to be. 

Mr. KASTENMEIER. YOU described new reexamination procedures 
developed by youi* office. As you foresee further development in these 
procedures, do you see any necessity for legislation during this Con- 
gress relating to these procedures? 

Are you able to, in your view, implement these procedures without 
benefit of statutory' changes? 

Mr. BANNER. The present procedures now operative, of course, do 
not require statutory change. The domestic policy review Dr. Baruch 
mentioned, is considering how to go about extending these procedures. 

And presumably we will hear more about that when the domestic 
policy review is concluded. It is a matter which is now under very 
active consideration. 

Mr. KASTENMEU'R. YOU mentioned you are trying to rectify the 
disparity in the costs of operation and the fee structure adopted some 
years ago and you are presently considering new options, such as a 
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maintenance fee. That was at one time considered by the Congress, and 
tliat was of European origin. 

Mr. BAXXER. Yon arc right. 
Mr. KASTENMEIER. I understand that you are presently reviewing 

it and may indeed ask the Congress for change in fee structure ? 
Mr. BAXXER. Yes; that is a possibility. 
The maintenance fee aspect, sir, is an attempt to try to keep the 

initial fees at some reasonable level so that they don't become an undue 
burden and thereby exclude from the operation of tiie patent system 
people with limited funds—for instance, small businesses and inde- 
pendent inventors. 

It puts the burden on tiie successful patents. 
Mr. KASTEX5IEIER. Thank you, 
I will yield to my colleagues. 
Mr. Danielson? 
Mr. DANIELSOX. Thank you, Mr. Chairman. 
I have a couple of questions here that I hope you can help me on. 
You are currently receiving, about 100,000 applications per year, 

which would translate into something like 400 per working day. And 
you are down to between 19 and 20 months delay time or pending time. 

What would be an optimum time? You have a goal of 18 months, 
but I presume under optimum circumstances, that could be reduced. 
What would be optimum, do you imagine ? 

Mr. BAXXER. Mr. Danielson, we have been thinking about that very 
question. 

Eighteen months, incidentally, is a period of time tliat many patent 
offices around the world have chose as the time period between the filing 
and the time that they will publish the application and make it avail- 
able to the public. 

W'e wanted to have a system years ago that would at least make up 
comparable to European systems and other foreign systems so that 
our technology could become available at least as early as theirs did. 

Our independent study indicated that 18 months was probably about 
as good as one could reasonably do. You see, a lot of time in this 18- 
month period involves our waiting for applicants to respond to our 
questions and objections. You recall in my statement I said that one of 
the jobs that the examinei-s do is to look at a patent application to see 
whether the application should issue as a patent, or whether it should 
issue as a patent covering narrower and more restricted subject matter. 

Each time an examiner makes such a determination, he gives the 
applicant an opportunity to respond or reply. This takes time. Thus, 
the applicant has in his hands a great deal of the 18 months' time. 

Probably 18 months is about the best that you can do in a reasonable 
system. 

Mr. DANIELSON. That is because then, in at least substantial part, of 
the necessity to exchange communication back and forth to more 
sharply define the issues that are presented ? 

Mr. BANNER. Exactly. 
Mr. DANIELSON. Just suppose—this may never happen—but suppose 

you get an application that is full and complete in every detail, and 
you have the appropriate fees. You don't have to write for anything. 
Everything is complete. How long would that take you to handle that? 

Mr. BANNER. And if the application contains claims, which the ex- 
aminer feels are not too broad ? 
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Mr. DANIELSON. Forget all of your qualifications and accept my 
postulate: This is a perfect application and it is accompanied by 
enough money. Now, go on from there. 

Mr. BANNER. The patent application would be approved in the first 
action, which would result in a patent being issued about 8 months after 
the application is received. 

Mr. DANIELBON. That is what I am getting at: What happens during 
that 8 months ? 

Mr. BANNER. The application, when it comes in, is first checked for 
completeness. 

MI. DANIELSON. We stipulated to completeness. 
Now go on. 
Mr. BANNER. It nonetheless takes time to determine that it is 

complete. 
It is then sent for review by people who check to determine whether 

it contains classified subject matter. 
Mr. DANIELSON. All right; I understand classified subject matter. 
Mr. BANNER. That is another problem. Then it gets sent to the proper 

examining group. Each group handles a particular technology. It 
then goes into tlieir processing where it is assigned to an examiner 
for examination. 

Mr. DANIELSON. And these various sortings, screenings as to classi- 
fied material, determining the proper subclass, class, and subclass, and 
I presume sub-subclass within those categories; that is what consumes 
most of the 8 months; is that correct ? 

Mr. BANNER. Yes, sir, that and the clerical processing after the 
application is approved, waiting for the applicant to pay the issue 
fee once the applicant is told his application will mature into a patent, 
and the time it takes to print the patent. 

Mr. DANIELSON. Part of that is due to the fact that it has to wait in 
line with other documents. There is no work being performed on it 
during that entire 8-month period ? 

Mr. BANNER. That's correct; other than for work which we previ- 
ously discussed. 

Mr. DANIELSON. HOW much time are we losing in there? That is 
what I am interested in. 

I can't imagine it taking more than 3 or 4 days of examination to 
determine whether it contains classified material and another 3 or 4 
days to determine which class: Is it green paint or blue paint? You 
have to put it in another category. 

How much time is lost in the shuffling between these different 
functions? 

Dr. BARUCH. Mr. Danielson, if I may; you are asking one of the first 
questions I asked when I became Assistant Secretary. I used to be a 
production professor, and I wanted to know, where was the holdup in 
the line. 

The Patent and Trademark Office operates pretty much as a job 
shop. In order to keep the patent examiners fully loaded, you develop 
queues in the process. 

In the process system that we have, since there are many stations 
that the application goes through, we are probably utilizing 70 percent 
of the time the applicntion is with us and we are not waiting for a 
response from the applicant for queuing. 

Mr. DANIELSON. That is what I wanted to know. 
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Dr. BARTJCH. The time that the application is just standing there 
waiting, is not, however, time that can be easily eliminated. 

Mr. DANIKLSON. That isn't part of my question. I just wanted to 
know about how much time. 

Dr. BARUCH. About 70 percent of the time. 
Mr. DANIEI^ON. The optimum application, you figure 8 months. 

Seventy percent of that is queuing and so forth. 
Dr. BARUCH. Of the total 18 months to issue a patent, an average of 

about 11 months is spent for responses from the applicant. Of the 7 oi: 
8 months we are not waiting for a response, about 5 months is used 
for queuing. 

Mr. DANIELSON. Thank you. 
Now, you have 900 examiners and I saw something about 300— 

what do you call them ? 
Mr. BANNER. Classes. 
Mr. DANIELSON. They contain prior art documents. What are those? 

Is that another patent ? 
Mr. BANNER. It could be a patent. It could be a piece of technical 

literature of some kind like an article in a magazine or a book. In some 
cases it could be a speech by somebody. 

Mr. DANIELSON. Wliat do these people do then? Are they filing 
them? Is that the idea? 

Mr. BANNER. There is a procedure by which these documents are put 
into the proper slot. Tliere are 300 major classes and tliose are divided 
up into some 97,000 subclasses. It is important that the right tech- 
nology gets into the right spot. 

Mr. DANIELSON. I've got you. It is a very expert technical form of 
file clerking. You put the right thing in the right place. 

Mr. BANNER. Exactly; it certainly is. 
Mr. DANIELSON. Wliat do you charge for issuing these patents. There 

is probably some data here and I can't find it right now. 
Mr. BANNER. The fees for a patent depend upon several things. 

There is the initial filing fee of $65 with an additional amount charged 
for claims beyond a certain number included in the application. 

After the case is allowed, an issue fee is due which is also dependent 
upon the size of the case; how many drawings and how many pages of 
specification. 

Mr. DANIELSON. I^et me interrupt. You disseminate 8 million copies 
of patents each year, many sold to the public at a statutory fee of 50 
cents apiece. My point is: Does that pay for them ? 

Mr. BANNER. Probably not. 
Mr. DANIELSON. What would be a realistic figure ? 
Mr. BANNER. I don't have that figure. 
Mr. DANIEI^ON. Would it more than $1 ? 
Dr. BARUCH. We would be happy to develop that figure for you. 
Mr. DANIELSON. I wish you would. I don't know of any reason why 

this information, if we can cause it to do so effectively, why the selling 
of patents shouldn't at least pay for the cost of them. It is a matter 
that concerns me and many of my colleagues. 

So if you can get us that information, I would appreciate it. 
Wlaen was the statutory fee enacted ? 
Mr. BANNER. 1965. 
Mr. DANIELSON. 1965; 14 years ago. I would say it ought to be at 

least doubled. Maybe we can lift that a little bit higher. 
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You see over 15,000 copies a day. You have got a tremendous over- 
head on sending out those copies. 

I would like to have you find out. 
You say you are a production man, sir? 
Dr. BARUCH. I think we can develop those costs for you. 
[The information follows:] 
The Patent and Trademark Office patent copy service last year sold approxi- 

mately 3.500,000 copies of patents on an individual copy basis directly to the 
public at the statutory fee of 50 cents each. It cost the Patent and Trademark 
Office an areraKC of 90.4 cents exclusive of mailing costs to furnish each of these 
copies. This cost Is based on the average cost of new production as well as of 
storage and retrieval of pre-printed copies, including all overhead, for an aver- 
age-length copy (eight iwges). In addition, some patent copies were sold for the 
statutory fee on a multiple copy subscription or advance order basis for dis- 
tribution by the printing contractor as they were printed. The cost of furnishing 
these copies is significantly less than the per copy cost of the patent copy service 
because the distribution takes place as the patents are printed and most of the 
storage, retrieval and overhead costs of the patent copy service are avoided. 

Mr. DANIELSON. I saw the .statement that it takes 15 hours to com- 
plete the examination of an application. That would l)e the optimum 
one. 

Mr. BANNER. That is the average search and examination time we 
spend right now. 

Mr. DAXIELSOX. AMien you get to the end of all the queue; that is, 
the work ? 

Mr. BAXNER. Yes; the time spent by the patent examiner. 
Mr. DANIELSOX. Thank you very much. 
I would like to have the data on cost. I appreciate your cooperation. 
Mr. BANNER. Tliank you. 
Mr. KASTEXMEIER. The gentleman from Xorth Carolina, Mr. 

Gudger? 
Mr. GtTDGER. No questions. 
Mr. MAZZOLT. I have no questions, Mr. Chairman. 
Mr. KASTEN-MEIER. I thank you both. 
I don't know that there are any other que.stions other than looking 

at the story. 
Do you consider yourself, Dr. Baruch, a titlist, or a licenser, in terms 

of patent policy. 
Dr. BARCCH. I consider my.self a utilizationist. 
My concern is to make .sure that the patents that envolve from Gov- 

ernment-sponsored research and development l)e used for the benefit 
of the public. Where title will accomplish that as the best instrument, 
let's use title. Where license will accomplish it as the best instrument, 
let's use that. 

But let's concentrate on where the public secures its benefits fix)m the 
patent, and that is by the art in it being reduced to commercial practice 
so that they benefit from better products and Ijetter processes. 

Mr. KASTENMEIKR. There was a comment made by one of you to the 
effect that, contrary to public belief, the fact that the system does 
benefit small businesses. 

Dr. BARITU. Yes; that was my testimony. 
Mr. ICASTENMEIER. I note here the bill people are introducing, to give 

universities and other nonprofit groups and small busines.ses the rights 
of inventions made under Federal research and development contracts. 

Mr. Banner, do you have any reaction to that ? Is that a desirable 
direction to go, a divi.sion between large and small ? 
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Mr. BANNEK. AS that article points out, Mr. Chairman, the reason 
that people are introducing that bill—the reason they feel that such a 
division is necessarj-—is that it is a political necessity. I think it states 
m the article that they feel that they could never get the bill passed if 
it didn't draw such a line. 

In the final analysis, the important thing, as Dr. Baruch said, and 
one of the things that we have been struggling about for 25 years is: 
How do you get these inventions used by America ? How do you get 
tile jobs based on that technology i How do you get the products that 
are based on that technology produced in this country? 

That is the key issue. 
Dr. BARUCH. Needless to say, Mr. Chairman, the bill you refer to 

is not the administration's bill. 
Mr. KASTENMEIER. I realize that. It is very early in this Congress and 

•^liere are lots of things that can happen between now and some later 
point in time. 

Perhaps you will be able to speak on behalf of a given bill initiative 
and respond more thoughtfully to some other propositions directly. 

Dr. BARUCH. I hope so. 
Mr. DANIELSON. Mr. Chairman, your questions have reminded me of 

something. If this was covered before 1 arrived, please let me know. 
Last December I was in West Germany and visited with the patent 

people over there. Tliey had evolved a system for protecting, or at least 
rewarding, the inventors who are employees of the Government or 
who are otherwise not working wholly on their own, in a participatory 
way in the fruits of the patent. 

I think you are more familiar than I with those procedures. 
Have you people generated any worthwhile thoughts along that 

line ? It seemed to me like, of all the subjects that we touched on in 
Europe, this was one in which there was unanimity, that the system 
that had been worked out is a good one. No one quarrels with it. 

Have you got any ideas along those lines ? 
Dr. BARUCH. Yes, Mr. Danielson. There is no such unanimity here, 

and it is rather easy to see why. For example, one might offer to inven- 
tors in one of our mission agencies a bonus, or a part of the licensee fee, 
if an invention developed by that inventor in that mission agency were 
used for commercial purposes. 

That very incentive might work at cross-purposes with the mission 
of the agency. 

If we start getting people in a militai-y lalx)ratory concerned more 
about commercial use of their thinking than about military use of their 
tliinking, we may subvert the actual task of the mission agency. 

It is no way a clear-cut case here. As someone who was an inventor 
and got rewarded well for it, I personally am verj' much in favor of 
seeing some sort of reward structure that gets the inventor himself 
involved. 

But there isn't a simple answer that we can bring to the surface that 
looks like it would solve everybody's problem. 

Mr. DANIELSON. Thank you very much. 
Mr. KAST>:NMEIER. On behalf of the committee, I would like to thank 

you both for your testimony today relating to oversight of the Office 
of Patents and Trademarks. 
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1 appreciate your appearance. I trust during the Congress we will 
have other occasions to more specifically address legislation affecting 
your mission. 

Thank you. 
Mr. BANNER. Thank you, Mr. Chairman. 
Dr. BARUOH. Thank you, Mr. Chairman. 
Mr. KASTENMEIER. Next I would like to call the representative of 

the Copyright Office, Library of Congress, the General Counsel, Jon 
Baumgarten. 

He IS an old friend of this committee and has been before us several 
times and will be speaking for the Register of Copyrights, Barbara 
Ringer, who unfortunately could not be here today. We will have an 
opportunity to hear from Ms. Ringer on future occasions. She is a 
splendid public servant who serves us in the Federal system. 

Mr. Baumgarten, you may proceed. 

TESTIMONY OF JON A. BAUMGARTEN, GENERAL COUNSEL, 
COPYRIGHT OFFICE, LIBRARY OF CONGRESS 

Mr. BAUMGARTEN. Thank you. 
It is good to be home. 
I would like to adhere somewhat closely to the prepared statement, 

altliough not literally. We took some pains to try to answer a number 
of questions that counsel suggested would be of interest to the members 
of tne subcommittee. 

Mr. Chairman and membei-s of the subcommittee, my name is Jon 
Baumgarten. I am General Counsel of the U.S. Copyright Office. 

The Register of Copyrights, Barbara Ringer, asked me to convey to 
you her regrets at being unable to appear personally before you this 
morning. 

The Register does look forward, as do I, to the continued benefit of 
your subcommittee's advice and counsel, in the exercise of its oversight. 

On January 1, 1978, an entirely new copyright law came into effect 
in the United States. This law marked tlie first general revision of our 
copyright statutes since 1909. The changes, in both the theory and prac- 
tical application of copyright, effected by this new law were most 
fundamental and substantial. 

Some of the major changes are highlighted on pages 1 and 2 of my 
statement. I will not read them in detail. 

Briefly, we now have a single Federal system of copyrigiit, where 
under the law in effect before 1978, we had concurrent Federal and 
common law systems. 

Second, copyright is now automatic. You create a work and you have 
the copyright. 

Third, tne copyright system of duration has changed. Under the old 
statute there were two terms. The fii^st term was 28 years and tiie second 
renewal term was 28 years. 

Under the new statute, there is a single basic term consisting of the 
life of the author and 50 years after the author's death. 

Finally, the new law governs both the rights and, in very consid- 
erable detail, the limitations upon the rights of copyright owners. 
Among those limitations are compulsory licensing systems for jukebox 
operators, cable systems, and public broadcasting and detailed provi- 
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sions governing the extent to which libraries may make photocopies of 
copyrighted material. 

Together with these, and a number of other sweeping changes in the 
U.S. copyright system, and the accommodation of that system to new 
and rapidly changing technologies of information creation, dissemina- 
tion, and use, copyright revision was not an easy task, nor was it ac- 
complished quickly. 

The new law was the product of over 20 years of administrative and 
legislative effort. Again, this history is summarized at pages 3 through 
4 of the statement, and to summarize it even further: The program 
started in 1955; between 1955 and 1969, a series of 35 comprehensive 
studies were prepared by the Copyright Office with consultants; be- 
tween 1960 and 1964, there were a series of very in-depth analyses and 
panel discussions held in the Copyright Office; and between 1964 and 
1976, the bill to revise the copyright law resided in Congress. 

This capsule summary, no more than the summary m the prepared 
statement, of 20 years' effort is hardly a just recognition of the many 
Members of Congress, tlie Copyright Office, and representatives of the 
diverse interest groups who labored very long and very hard in the 
best traditions of representative government. 

Without in any way minimizing the efforts of any of those individ- 
uals, I do want to take note of a fact that is recognized by anyone who 
has had any connection whatsoever with copyright revision, and that is 
this: 

This long-awaited milestone in the U.S. copyright law is a very 
particular and fitting tribute to the out.standing wisdom, perservance, 
tireless efforts of the chairman and present and former members of the 
subcommittee and staff. 

When I last appeared before your subcommittee in February 1977, 
I described the substantive and organizational steps that the Copyright 
Office was taking to implement the new statute. 

The period since that date has been an extraordinary one for the 
Copyright Office. The revisions of the new law were so fundamental 
that everything the office had been doing, every policy, every practice, 
every procedure, every regulation, every form, and every information 
circular, had to be reviewed and changed, the changes reviewed, and in 
some cases, revisions made again, both substantively and organiza- 
tionally. 

We had to absorb and effectuate substantial enlargement of old i-e- 
sponsibilities and tlie creation of entirely new duties and services. 

I would like to quote a recent statement by the Register and I would 
like to quote it in full, since I can't think of a better way to put it. 

The new law presented the Copyright Office with an enormous challenge. And in 
meeting It, the entire staff of the office demonstrated a truly remarkable devotion 
to duty. Their resiliency and courage in the face of horrendous pressures, their 
initiative and Imagination in solving one unprecedented problem after another, 
their good-humored willingness to pitch in and do incredible amounts of sustained 
hard work, all this and more approached heroic proportions. 

One can hope that the Copyright Office never again has to face the transitional 
problems and growing pains it met and surmounted and encountered in 1078. 

But if it ever does, the achievements of that year will be an inspiring example 
to follow. 

I would like to turn now to a brief review of the functions of the 
Copyright Office under the new statute. 
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We are one of the several departments in the Library of Congress, 
and are in the legislative branch of government. A principal function 
of the office is our examination and registration of claims to original 
and renewal copyrights filed by authors and their successor copyright 
owners. 

The office also records assignments and other transfers of copyright 
and related documents, and a variety of notices, including those per- 
taining to the recording of musical works, and termination of rights 
granted by authors. 

In our examination and registration function, we, unlike the 
Patent and Trademark Office, do not grant copyrights. As noted 
earlier, under the new statute, copyright attaches automatically upon 
the creation of the word. 

The Copyright Office registers claims to the copyright that the 
proprietor has automatically acquired. Registration of claims is not 
a condition to copyright under the new statute, although the law does 
provide a number of incentives to registration. 

Mr. DANIELSON. May I interrupt ? 
I understand what you mean. You don't issue copyrights. You 

acknowledge, I guess you might say, recognize them. 
Mr. BATJMGARTEN. I think that is too strong, Mr. Danielson. We put 

on the record that someone claims copyright. 
Mr. DANIELSON. What do you call the thing you send out to the 

person ? 
Mr. BAUMGARTEN. Certificate of registration of claim to copyright. 
Mr. DANIELSON. That is the official document that proves that you 

registered the document. 
Mr. BAUMGARTEN. In commercial life it is treated as something more 

substantial, but it is a public record that somebody is claiming. 
Mr. DANIELSON. I understand. 
Mr. KASTENMEIER. AS a matter of fact, this is a good point to in- 

terrupt the testimony, since that is the second bell for reporting a voto 
on the floor. 

It is clear that we will have to return and hear the balance of what 
Mr. Baumgarten has to say, and also to hear the representatives of 
the Copyright Royalty Tribunal as well. 

If you will bear with us, the committee will recess for approximately 
10 minutes. 

[Recess.] 
Mr. KASTENMEIER. The committee will come to order. 
When the committee recessed we were in the process of hearing 

from Mr. Baumgarten, his testimony in terms of the operation of 
the U.S. Copyright Office. 

Mr. Baumgarten, you may continue. 
Mr. BAUMGARTEN. Thank you, Mr. Chairman. 
One of the areas in which our office has most strongly felt the im- 

pact of the new law has been in our examining operation. 
Under the old statute, we were able to make registration for about 

85 percent of all applications in the form in which they were first 
received, and without any correspondence. Only the remaining 15 
percent required correspondence. 

Beginning in January 1978, this ratio was almost exactly reversed. 
Only about 15 percent of the applications could be registered on the 
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first tiction, and 8;") percent had to be the subject of Copyright Office 
letters to help their applicants put their claims in registerable order, 
or to clarify uncertainties. 

The problem was essentially that the people who deal with the 
Copyright Office—authoi-s, publishers, and others—were not familiar 
with some of the concepts of the new statute and wtih the new Copy- 
right Office application forms, which themselves necessarily reflected 
the new act. 

Although the situation has improved considerably, we are now reg- 
istering more than half the claims based upon the application, as first 
submitted, wo have now accunuilated a backlog of correspondence 
cases. 

These consist mainly of cases where we have written to the appli- 
cant and are awaiting a reply, and to a lesser degree, cases for which 
our correspondence is still in the course of being prepared. 

However, steady progress toward bringing the office back to full 
currency is clearly being made. 

Mr. KASTENMEIER. YOU attribute this problem, Mr. Baumgarten, to 
the new law ? 

Mr. BAUMGARTEN. To the application forms, to a lack of familiarity 
with the application forms, and to some questions about underlying 
concepts in the act. For example, Mr. Chairman, under the old law, 
periodical publishers were required to fill out a very simple applica- 
tion with very little information required. 

Under the new law periodical publishers have to fill out the same 
information as required of every other applicant. 

During the first months of 1978, there were masses of periodical 
applications in the office, and not a single one of them could be passed 
through. 

Wc tried to reduce the backlog in various ways, one of which has 
been to reduce our examining standards, to let things slip through 
which we would otherwise question. 

However, we are now in the process of going back to our normal 
standards. We didn't let anything through which had a major de- 
fect, but I think the best way to characterize it is, we were making 
an adequate record rather than the best record possible. 

We are now revising our procedures so we can go back to our ulti- 
mate goal of the best record. 

Mr. DANIEI^ON. Mr. Baumgarten, you have 15 percent that could 
be registered as received, January of 1978, after the new law. 

Mr. BAUMGARTEN. Yes, sir. 
Mr. DANIELSON. HOW is it now ? 
Mr. BAUMGARTEN. About oO percent. 
Mr. DANIELSON. Thank you. 
Mr. BAUMGARTEN. The Copyright Office performs several other 

functions related to. or resulting from its registration and recorda- 
tion duties. 

Our cataloging division prepares and distributes bibliographic de- 
scriptions of all registered works. 

During fiscal 1978, this division absorbed and implemented its great- 
est changes since its organization in the 1940's. 

The first reason for this was the adoption of the new law. 
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The second reason was a decision made within the office to make 
our cataloging division's product more compatible with the cataloging 
practices of the Library of Congress processing department. 

We hope that in the future, this decision will pave the way for even- 
tually adding hundreds of thousands of copyright entries to a wide 
variety of national and international data bases. 

Our information and refei-ence division searches and reports upon 
the rccjuest the facts contained in our records, provides certified copies 
and assists the public in using our files. 

This division also maintams a public information office for answer- 
ing mail, telephones, and pei-sonal visit inquiries about the law, and 
has an active program for distribution free of charge, of circulars and 
similar materials on copyright. 

Since January 1, 1978. the information and reference division has 
faced and handled an enormous influx of letters, visitors and telephone 
calls pertaining to the new statute. 

Wc also cooperate with the U.S. Customs Service in that agency's 
enforcement of certain importation exclusions. 

And we assist the Department of State in matters relating to the 
protection of American copyright interests in foreign co\intries, and 
the development of international copyright treaties and studies. 

One major issue now attracting particular attention in domestic and 
international copyright circles is the extent to which our law comports 
with or may require additional revision to meet the conditions for ac- 
cession of the United States to the Berne Union, for the protection of 
lit^rai-y and artistic works. 

This is one of two major multilateral copyright conventions in effect. 
The United States has not now, and has never been a party to the 
Berne, becatise certain provisions of our law in the past precluded it. 

For example, the Benie Union required protection for term of life 
of the author and oO years. Until recently, we did not have that 
duration. 

The Berne Union prohibits formalities. We had notice of copyiight 
and registration. We still have notice and registration to a lesser 
degree. 

And there are a number of other questions, including retroactive 
effect. 

Mr. DAXIELSON. What benefit would be obtained by acceding to the 
Berne Union. 

Mr. BAUMGARTEN. I don't think they are strictly legal. We belong 
to another major copyright convention and many of members of both 
conventions are the same, and because those countries have brought 
their degree of protection up to the level of the Berne Convention, 
which is higher than the UCC, we in effect get the same jjrotection if 
they are a member of the l^nivei"sal Copyright Convention, as well. 

However, there are a number of countries that arc membei-s of Berne 
and not members of UCC. They may not be important market coun- 
tries, but as book and motion picture publishers have found out rather 
(pnckly, the question of whether you are protected in a country is not 
always important only if that country is an important market. 

If that country is a possible source of unauthorized duplication and 
exportation, this is important for protection, as if they were in the 
imi)ortant markets. Some of these countries may fall in that category. 
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Second, for historical and related reasons, the Berne Convention has 
been the area where the action has been. Many of the problems this 
committee faced and are still facing in copyright in this country, video 
i-ecording, audio recording, cable television, are also being examined 
at the international level. 

And one of the focal points for that examination is and will be the 
Berne Convention. 

You don't have the same voice in international circles when you par- 
ticipate as an observer, as when you participate as a full member. 

Third, Berne would pressure us to change our law in a way that we 
think beneficial. For example, it has now become really questionable 
whether copyright notice has any continued validity in the day of 
electronic media. 

If we were to join, or want to join, the Berne Union, we would l)e 
pressured to change our law in that respect. 

Similarly, it might increase the degree of protection accorded to 
moial rights in these countries, as the Benie Convention itself refers 
to moral rights. 

Mr. DANIELSOX. Thank you. 
Mr. BAUMOARTEN. I think those are the major reasons. 
Mr. DANIKLSOX. I don't want to throw you too far off your path here. 
Mr. KASTEXMEIER. While you are on the subject, one of the major 

inducements to revising the copyright law was to make it conform to 
the Berne Convention, to enable us to join the Berne Convention. 

Mr. BAUMGARTEX. In its early stages, I think that was true. But as 
time went on, because of the particular problems we face in this coun- 
try with respect to jukeboxes and the imposing liability for the first 
time, revision in its own right became more of an end than revision 
to enable us to join the Berne Convention. It always remained the goal. 

One of the chief advantages to changing the system from two terms 
of cojjyright to a system of life plus 50, was with respect to Berne. 

I think we have come a long way, and I think your subcommittee, 
the conuuittee. and the full Congress has made it more possible than 
ever before to join the Berne Union. 

But there ai-e still obstacles and these are under active consideration. 
Dr. Bogsch, whom you know, will be visiting this country within the 
next 2 months to "take our temperature" and see how we feel about it. 

From the viewpoint of private industrj% again, it was a goal and 
the goal has been partially fulfilled, but not completely. 

Turning from the international scene and back to strictly domestic 
matters, one of the most significant aspects of our operations is our 
function in enriching the collections of the Library of Congress. 

Under the new copyright statutes, copies of all works published in 
the United States with a notice, except those works we exclude by 
regulation, are required to be deposited with our office and made 
available through our office to the Library of Congress for its 
collection. 

A significantly different form of deposit for the Library existed 
under the old law. It is through the copyright system upon which the 
Library of Congress has developed its very extensive collection of 
books, periodicals, music, maps, prints, photogi-aphs, and motion 
pictures. 
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In many of these areas, copyright deposits form the greatest part 
of the Library's acquisitions. 

In addition to the functions I just described, the new copyright 
statute has given us additional responsibilities. We are involved in 
licensing jukeboxes through the United States to perform copy- 
righted music. 

"We also receive statutory fees or royalties from jukebox and cable 
television opei-ators. These sums are processed and accounted in our 
office, and after deduction of reasonable administrative expenses, are 
deposited with the Treasury Department for investment in interest 
bearing U.S. securities and later distribution to copyright owners 
through the Copyright Royalty Tribunal. 

Since January 1. 1978, we have collected approximately $12.5 mil- 
lion from cable television operators, and approximately $2 million 
from jukebox. 

We do not have enforcement powers under the cable and jukebox 
compulsory license. If an operator does file the required notice, or pay 
the required fee, enforcement is left strictly to private infringement 
actions by the copyright owner. 

In the cable television area, we believe that there has been very sub- 
stantial compliance by cable operators with the formal notice and 
accounting provisions of the new statute. 

Unfortunately, our experience with jukebox licensing has not been 
the same. At the present time, only about one-third, although it is 
rising somewhat, of the estimated 400,000 jukeboxes in this country 
appear to have complied with the application and payment provisions 
of the new statute. 

This is something which troubles our office, I know it troubles the 
Tribunal. 

Under the existing law, it is not something that we can really do 
anything about. 

The new copyright act and accompanying reports also require, or 
request, the Register to make certain studies and reports to Congress 
and your committee. Section 114, for example, directed the Register 
to consult and report on the advisability of performance rights in 
.sound recordings. This is es.sentially the obligation of a broadcaster, 
jukebox operator, a background music service, to pay royalties, not 
only to the owner of the copyright in the music, the publisher and 
composer—these are already paid—but also to the recording artist 
whose performance is captured on the record, and to the record 
producer. 

Some of the details of the report are spelled out on page 10 of my 
statement, but s\iffice it to say that based upon very extensive study 
and analysis and thousands of pages of data which were submitted 
to your subcommittee and printed by you, the Register did recommend 
the adoption of the performance right in sound recordings. 

In the current Congress, Mr. Danielson has introduced two bills, Iwth 
supported by the Copyright Office, to [)rovide tiie performance right 
in sound recordings. 

.Some of the variations between the two bills involve its impact on 
jukel)ox operators. Under one vei-sion. they will pay the $8 required 
l»y law. Under another, they will pay $9. 

Another variation is the provision of specific royalty fees for dis- 
cotecs and similar establishments. 
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As we have in tlie past, we will be pleased to assist your committee 
as it may require, and to assist Mr. Danielson's office in any way his 
office may require, as you proceed with consideration of tliese 
measures. 

A second study of current importance is based on a recommendation 
made at pages 71 through 72 of the House report, reprinted at pages 
11 and 1*2 of this statement. 

Without quoting, you will recall that you adverted to the problem 
of video recording in educational institutions, and suggested that the 
parties try to negotiate guidelines under the leadership of tlie Register 
of Copyrights. 

The problem adverted to in your report is very substantial. Its im- 
portance and concern for its resolution increase with each day. 

The interest involved is significant, it involves the economic liveli- 
hood of all of those involved in producing this country's audiovisual 
and broadcast materials, as well as the effective operation of our 
schools. 

Following your couunittee's suggestion in July 1977, the Copy- 
right Office, together witli the Ford Foundation, cosponsored a con- 
ference at which representatives of various effected interested groups 
expressed their interests and their concerns regarding off-air video 
taping. 

No resolution of the issues emerged at the 1977 conference, and 
indeed none was expected. 

However, the conference was successful, I think, in that it brought 
the parties together for a forthright discussion among each other. 
They talked to each other, and not at each other, for peniaps the first 
time, and sensitized the interests to their respective needs and 
problems. 

Perhaps most importantly, the conference provides tiie foundation 
for the recent meeting convened in this building March 2, 1979, by 
your committee and our office for further exploration of the issues. 

The March 1979 meeting on off-air video taping for educational 
uses was a very significant undertaking. It was successful as a staging 
point toward resolution of one of today's most significant copyright 
issues. 

Its success is due to your chairman, your counsel, Mr. Lehman, and 
as well, minority counsel, Mr. Mooney, and Mr. Ivan Bender, con- 
sultant to our office, in bringing about a truly representative exposure 
of various, numerous factors and issues involved, including educa- 
tional film producers, theatrical film producers, public broadcasters, 
networks, craft guilds, writers, directors, actors, schools, librarians, 
media specialists, and the like. 

The 18 formal presentations showed that tJie earlier conference as 
well as intervening discussions among the parties, consultations with 
the Copyright Office and with the .subcommittee staff, had made their 
mark. 

As a result of the March meeting, an informal committee consist- 
ing of representatives of educators, independent and theatrical film 
producei-s, network, local public broadcasters, authors, publishers and 
craft unions and teachers, school administrators and librarians, was 
appointed by your cliairman to negotiate guidelines applicable to 
off-air taping for educatonial uses. 
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The first meeting of this committee will take place on April 17, 
1979. And the Copyright Office will look forward to working with 
your staflf in monitoring and assisting where necessary the work of 
this committee. 

At this time, our office believes that there is considerable hope of 
resolving this issue by mutual agreement and without additional 
specific legislation. 

It should be noted, however, that some aspects of off-air video tap- 
ing are also currently the subject of judicial inquiry. 

In February 1978, for example, a Federal court in upstate New 
York awarded a partial preliminary injunction against a very ex- 
tensive system of off-air taping, cateloging, duplicating, and distri- 
bution of tapes to a school system. 

The date for trial on the merits of that case has not yet been set. 
Off-air video taping has also been the subject of litigation outside 

of educational context. The well known case of UnlversS City Studios 
v. Son;/ Corp., in the Central District of California, raises (juestions 
concerning the liability for copyright infringement of those who tape 
in the privacy of their own home, or retailers who demonstrate the 
use of video recording equipment, and of the manufacturer of the 
equipment itself. 

The trial in this case Avas held in February 1979 and it is concluded, 
and a decision is expected later this year. 

Mr. KASTENMEIER. I am afraid we will have to suspend. We have a 
vote. We will return in 10 minutes following this recess. 

[Recess.] 
5lr. KASTENMEIER. The committee will come to order. 
When we recessed 10 minutes ago, we were in the process of hearing 

Mr. Baumgarten, who was approaching the conclusion of his state- 
ment. 

Mr. Baumgarten, you might as well conclude. 
Mr. BAU?IGARTEN. Thank you very much. 
In conclusion, there is some material in the statement I haven't 

adverted to. I would like to give brief remarks on several of the pieces 
of legislation that have recently been introduced for consideration by 
Congress. 

Mr. Railback's bill, H.R. 2706, is a successor to title II of the Copy- 
right Revision Act as it existed when passed by the Senate and as 
struck out by your subcommittee, and proposes a new form of protec- 
tion directed toward the special problems in the industrial design field. 

As the office has in the past, and indeed since probably 1914, we 
support the principle of protection expressed in that legislation. 

And one particulai- point the sub<."ommittee might want to consider 
would be to leview the discussions that were held in late 1976 about the 
special problems which might be engendered by extending the design 
protection to typeface designs, and the adoption of both a compulsory 
licensing scheme and a limitation on remedies so as to avoid hindering 
competition and to avoid impairing the possible dissemination of liter- 
ary works produced in an infringing type. 

Mr. Hai-sha's bill, H.R. 2847, has not been studied by the Copyright 
Office at this point. I think at this point we would simply call the 
subcommittee's attention to the discussion in the House report about 
the old line between profit and nonprofit uses being eroded and disap- 
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pearing, and the possibility that nonprofit uses will now and in the 
future have a more significant impact upon the rights and royalties 
receivable by copyright owners than was true in the past. 

The quotation in the report is printed on page 17 of my statement. 
We have also had an opportunity to briefly review Mr. Van Deerlin's 

proposal for the comprehensive revision of the Communications Act 
of 1934. 

Among its other far-reaching effects, that bill would prohibit Fed- 
eral regulation of cable televisions, and would prohibit the retransmis- 
sion of a program by a cable system without the express authority of 
the originating station, or of the person who owns or controls exclusive 
lights m the program. 

Section 111 of the Copyright Act provides a compulsory licensing 
system for cable retransmission, but that section is based on the cable 
operatoi's compliance with rules and regulations of the Federal Com- 
munications Commission. Although copyright payments under section 
111 of the Copyright Act may be based upon the cable system's carriage 
complement, that complement was left to determination by the FCC, 
not the Copyright Office, and not the Copyright Koyalty Tribunal. 

The proposed deregulation of cable systems raises significant ques- 
tions, including whether section 111 of the Copyright Act is intended 
to be, or should be, repealed or modified in whole or in part. 

Mr. Chairman, on behalf of the Register and myself, I want to thank 
you for this opportunity to again appear before you, and we will be 
pleased to answer any questions you may have now, or in the future. 

Thank you. 
Mr. KA8TI;XMEIER. Thank you, Mr. Baumgarten, for your compre- 

hensive and thorough statement. 
The last point you raised does concern us. You are correct in stating 

that section 111 provides for compulsory licensing for cable retrans- 
mission. 

And what is proposed by Mr. Van Deerlin tends to suggest excep- 
tions to that. 

I am not really knowledgeable about how he has recast it, but it 
would tend to undo in part copyright law that was enacted. 

Mr. BAUMOARTKN. It would change the entire basis of section 111, 
whicii is based upon tlie existence of FCC rules, authorizations, or 
regulations. If they disappear, then I think a number of questions 
would be asked. 

I am not suggesting that we either oppose or favor the Van Deerlin. 
I am suggesting, as the Van Deerlin bill progresses, it will have an 
impact on section 111 as it now stands. 

Air. KASTENMEIER. We had agreement, industry agreement, at the 
time, as you remember very well  

Mr. BAUMGARTEN. Yes, sir. 
Mr. KASTENMEIER [continuing]. If not enthusiastic acquiescence by 

the broadcasting networks. 
^Vhat is suggested, of couise, would modify that so substantially, 

presumably, as to reopen the whole question. 
Mr. BAUMOART>;N. The chairman is correct. 
Mr. KASTENMEIER. At this time I will not ask any further of you in 

that connection, although, presumably, we will have to confront that 
question later. 

H9-081   0 79 
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Mr. BAUMGARTEN. Yes, sir. 
Mr. KASTEXMEIER. DO you feel that the new law imposes a number 

of responsibilities on the OflSce and the Kegister personally, and on the 
Office collectively? Do you see any of those responsibilities or duties 
which could be removed, or diverted toother sources? 

I ask that because you have detailed a number of them that have been 
difficult for the Office to cope with in the last year or so. 

Mr. BAUMOARTEX. I think the continued functioning of our licensing 
division would depend upon the future of the jukebox and the cable 
compulsory licensing. 

The compulsory license for cable, if it would be changed in any 
respect by the Van Deerlin bill, or any other proposal than that, would 
probably have an impact on reducing the workload of our office 
through the licensing division. 

I think rather than seeing us lose some of our responsibilities, I think 
what you will be seeing the Office doing is moving more closely, both 
physically and operationally, to the Library of Congress. 

For example, we now have a cataloging division in the Library, and 
the Library of Congress catalogs those works selected by the Library 
of Congress. There is some duplication. 

We hope to, and we have discussed it with the Library of Congress— 
I should say with other offices of the Libraiy since we are part of the 
Library—moving toward a cooperative cataloging venture which will 
eliminate some duplication and make the entire data base more usable. 

But I think our basic responsibilities will remain unchanged. 
Mr. KASTENMEIER. Have you or the Register been asked to testify 

on the Van Deerlin bill, or any other bills? 
Mr. BAUMGARTEN. TO my knowledge, we have not been asked to 

testify as to the Van Deerlin bill. We will be testifying during your 
subcommittee's hearing on the Edwards bill a week from today. 

Mr. KASTENMEIER. I am awai*e of that. 
We will look forward to that. 
The gentleman from North Carolina, Mr. Gudger? 
Mr. GUDGER. Mr. Baumgarten has given a very enlightening piece 

of testimony, and I have no questions. 
Mr. BAUMGARTEN. Thank you. 
Mr. KASTENMEIER. In view of the late hour and the fact that we have 

another vote, believe it or not, for those who don't think the Congress 
is busy at this time of the year, I will not pureue other questions we 
might have had, and we can perhaps pursue those by letter or at some 
other time. 

Mr. BAUMGARTEN. Yes, sir. 
Mr. KASTENMEIER. I too, would like to join in and compliment Mr. 

Baumgarten on his statement. As usual, he was very professional and 
very thorough. 

Thank you. 
Mr. BAUMGARTEN. Thank you. 
Mr. KASTENMEIER. Because of the vote, we will again have to recess, 

and I beg the indulgence of the Copyright Royalty Tribunal. 
Incidentally, I should ask one last question of you; that is, wiiat is 

your relationship with the Copyright Royalty Tribunal, and are there 
any changes you would recommend in that connection? 

.^ 
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Mr. BATTMOARTEN. WC have no operational connection with the Tri- 
bunal, lender two sections of the law, cable and jukebox, we were re- 
quired to consult with the Tribunal in developing our regulations and 
forms. 

We did so, but at that stage it was so early in the Tribunal's exis- 
tence that the consultation was there and carried out. But there was 
not such give and take as there might be in the future. 

We obviously have a very amicable relationship with the Tribunal 
and are great admirers of the Tribunal. 

Mr. KASTENMEIER. You are great admirers. 
Mr. BAUMOARTEN. Yes. 
Mr. KASTENMEIER. Despite criticism you might have of the Tribunal. 
Mr. BAUMOARTEN-. I don't have any criticism yet. After 1980,1 might 

have some, together with evei-yone else who watches what they do. 
Mr. KAST>;NMEIER. Thank you again, Mr. Baumgarten. 
[Statement of Mr. Baumgarten lollows:] 
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STATEHENT OF JON A. BAUMGARTEN, GENERAL COUNSEL 
UNITED STATES COPYRIGHT OFFICE, BEFORE THE 
SUBCOMMITTEE ON COURTS, CIVIL LIBERTIES, 

AND THE ADMINISTRATION OF JUSTICE 
OF THE COMMITTEE ON THE JUDICIARY, 

HOUSE OF REPRESENTATIVES 

April 9, 1979 

Mr. ChairmAn and menbera of Che •ubcoomittee, oy name is 

Jon Baungarten and I am General Counsel of the United States 

Copyright Office, The Register of Copyrights, Barbara Ringer, has 

asked me to convey to you her regrets at being unable to appear 

personally before you this morning.  The Register does look forward, 

as do I, to Che continued benefit of your subconmittee's advice and 

counsel in the exercise of its oversighc responsibilities. 

On January 1, 1978, an entirely new copyright law came into 

effect in the United States, This law narked the first general revision 

of our copyright statutes since 1909.  The changes — in both the theory 

and practical application of copyright — effected by this new law were 

•ost fundamental and substantial.  To briefly review some of the high- 

lights of the new law: 

0    Instead of the old dual system of protecting 
works under the common law before they are 
published and under the Federal atatute after 
publication — a system that had characterized 
our copyright laws since 1790 — the new law 
established a single federal system of statutory 
protection for all copyrightable works, whether 
published or unpublished.  Concurrently, state 
law rights equivalent to copyright were preempted. 
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0 The new law adopted the principle of "autonatic 
copyright" — i.e., the rule that copyright 
attaches immediately, and automatically, upon 
the creation of a work.  For this purpose, 
"creation" means the embodiment of a work in some 
tangible medium such as paper, film, video or audio 
tape, or the like.  Although copyright notice and 
registration are still important attributes of the 
system, they are not conditions to the acquisition 
of protection. 

0    Consistent with the principle of "automatic 
copyright", the formality of copyright notice 
was relaxed.  Although the new statute does 
call for a notice on published copies, omissions 
or errors will not ininediately result in forfeiture 
of the copyright, and can be corrected. 

0 Under the old law, copyright duration was 
generally measured by a set term (28 years) 
from publication, with the possibility of renewal 
for an additional like term.  For works created 
after January 1, 1978, the new law provides an 
entirety new system of duration. For these 
works, copyright will last throughout the 
author's life, plus an additional SO years 
after the author's death.  For works made for 
hire, and for anonymous and pseudonymous works 
(unless the author's identity is revealed in 
Copyright Office records), the new term will be 
75 years from publication or 100 years from 
creation, whichever is shorter. 

0 The new law governs  the rights of copyright 
owners and establishes, in considerable detail, 
some limitations on those rights.  For example, 
the long-existing judicial doctrine of "fair use" 
was codified for the first time, and specific 
provisions dealing with photocopying by libraries 
were adopted. The new law also removed the exemption 
for performances of copyrighted music by jukeboxes. 
It substituted a system of compulsory licenses 
baaed upon the payment by jukebox operators of an 
annual royalty fee to the Register of Copyrights 
for later distribution by the Copyright Royalty 
Tribunal to the copyright owners. A ainilar 
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Bysten of compulsory licensing and statutory 

royalties was adopted for the retransaission 

of copyrighted works by cable television systens; 
and — in the absence of voluntary agreements — 
nonconmercial transmissions by public broadcasters 

of published musical end graphic works were also 

subject to a compulsory license at terms and rates 
prescribed by Che Copyright Royalty Tribunal. 

Adoption of these — and other — sweeping changes in tht 

United States copyright system, together with the acconmodation of that 

system to new (and rapidly changing) technologies of information 

creation, dissemination, and use, was not an easy task; nor was it 

accomplished quickly.  The new law was the product of over twenty 

years of administrative and legislative effort.  That history msy 

be briefly summariied •• follows: 

The movement for general revision of the copy- 

right law that culminated in the new statute actually 
began in 1955 with a program that produced, under the 

supervision of the Copyright Office, a series of 35 
extensive studies of major copyright problems.  This 

was followed by a report of the Register of Copyrights 
on general revision in 1961, by the preparation in 

the Copyright Office of a preliminary proposed draft 

bill, and by a aeries of meetings with a Panel of 
Consultants consisting of copyright experts, the majority 
of them from outside the Government.  Following a 

supplementary report by the Register and a bill introduced 
in Congress in 1964, primarily for consideration and 
comment, the first legislative hearings were held before 

your predecessor subcommittees in 1965.  Also, in the 
same year a companion bill was introduced in the Senate. 

In 1967, after extensive hearings, the House of 
Representatives passed a revision bill whose major 
features were similar to the new law. 
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There followed another seriea of exteniive 
hearings before a aubcomoilttee of the Senate 

Judiciary Conmittee but, owing chiefly to an 
extended impasse on the complex and controversial 

aubject of cable television, the revision bill 
was prevented from reaching the Senate Floor. 

It was not until 197<i that the copyright revision 

bill was enacted by the Senate.  In February 1976 
the Senate again passed the bill in essentially the 

same form as the one it had previously passed. 

Thereafter the House, following further hearings and 
consideration by your subconmittee, passed the bill 

on September 22, 1976.  There followed a meeting of 

a conference conmittee and signature by the President 
on October 19, 1976. 

This capsule sunaary of twenty years effort is hardly a just 

recognition of the many members of Congress, the Copyright Office, the 

bar, and representatives of diverse interest groups, who labored long 

and hard in the best traditions of representative government. Without 

in any way minimizing the efforts of any of those individuals, I do want 

to take note of a fact recognized by anyone who has had any connection with 

copyright revision: namely, that this long-awaited milestone in United States 

copyright law is a very particular tribute to the outstanding wisdom, 

perserverance, and tireless efforts of your Chairman and preaent and 

former members of your subcommittee and its staff. 

When I last appeared before your subcooaittee, in February 1977, 

I described the substantive and organizational steps the Copyright Office 

was taking to implement the new copyright law. The  period since that date 

haa baeo an astraordinary one for the Copyright Office. The revisions of 

the new lew were ao fundamental, that everything the Office had been 

doing — every policy, practice, procedure, regulation, form, and information 
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circular — bad to be reviewed and changed.  SubstanCively and organ- 

izationally, ve had to absorb and effectuate both the substantial 

enlargement of old responsibilities and the creation of new duties 

and services.  To quote a recent statenent by the Register of Copyrights: 

"The new law presented the Copyright Office with 
an enormous challenge, and in meeting it the entire 
staff of the Office demonstrated a truly remarkable 
devotion to duty.  Their resiliency and courage in 
the face of horrendous pressures, their initiative and 
imagination in solving one unprecedented problem after 
another, their good-humored willingness to pitch in and 
do incredible amounts of sustained hard work — all this 
and more approached heroic proportions.  One can hope 
that the Copyright Office never again has to face the 
transitional problems and growing pains it met and 
surmounted in 1978, but if it ever does, the achievements 
of that year will be an inspiring example to follow." 

I would like to turn now to a brief review of the functions of the 

Copyright Office under the new Copyright Act. 

The Copyright Office is one of seven departments in the Library of 

Congress and is within the legislative branch of government.  A principal 

function of the Office is the examination and registration of claims to 

original and renewal copyrights filed by authors and other copyright owners. 

The Office also records assignments and other tranafers of copyright and 

related documents, and certain notices pertaining to the recording of 

musical works and the termination of rights earlier granted by authors. 

In its examination and registration function, the Copyright 

Offlca, unlike the Patent and Trademark Office, does not "grant" copyrighta. 

As noted earlier, under the 1976 Copyright Act, copyright attaches auto- 

matically upon the creation of a work.  Upon application, the Copyright 
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office registers "claims" to the copyright that the proprietor has 

automatically acquired.  Registrstion of claims is not a condition to 

copyright under the new law, but the statute does provide a number of 

incentives to registration.  The examination carried out by the Office 

is also more limited Chan that practiced in the patent area. We look 

to whether the subject of the claim is within a category of copyrightable 

subject natter and whether the conditions prescribed by the law respecting 

notice, application, and national origin have been met.  We do not examine 

the "prior art," apply standards of aesthetic merit or novelty, determine 

whether the claimant is in fact the creator of the work, or rcaolve 

conflicting claims. 

A BMJor impact of the new law has been felt in our examining 

operations.  Under the old law, the Copyright Office was able to make 

registration for some 85Z of the applications in the form in which they 

were first received, and only the remaining 15Z required correspondence. 

Beginning in January 1978, however, this ratio was almost exactly reversed: 

only about ISX of the applications could be registered on the first 

action, and 8SZ had to be the subject of Copyright Office letters 

to help applicants put their claims in registrable order. 

The problem waa essentially that the people who deal with 

the Copyright Office (authors, publishers, and others) were not familiar 

with some of the concepts of the new statute and with new Copyright Office 

application forms, which necessarily reflect the new law. Although the 
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situation has improved considerably — we are now registering more than 

half the claims on the first application — the Office has accumulated a 

backlog of correspondence cases. These consist mainly of cases where we 

have written to the applicant and are awaiting reply and, to some extent, 

cases for which Copyright Office correspondence is being prepared.  Steady 

progress toward bringing the Office back to currency is clearly being made. 

The Copyright Office performs seversl other functions related 

to or resulting from its registration and recordation duties.  Our 

Cataloging Division prepares and distributes bibliographic descriptions 

of all registered works.  During fiscal 1978, this division absorbed 

and implemented its greatest changes since its organization in the 

1940's.  There were two fundamental reasons for the changes.  First, 

of course, there was the new copyright law.  But of equal importance was 

a decision to make the Division's cataloging product compatible 

with the cataloging practices of the Library of Congress Processing 

Department.  This decision paves the way for eventually adding hundreds 

of thousands of copyright entries to national and international data 

bases. 

Our Information and Reference Division searches and reports, 

upon request, tha facts contained in our records, provides certified 

copies, and aasists the public in using our files. This division also 

maintains a public information office for answering mail, telephone 

and personal-visit inquiries about the copyright law and registration 

procedures, and haa an active publication program for the distribution, 
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free of charge, of circulars and similar materials on copyright.  Since 

January 1, 1978, the Inforaation and Reference Division has faced and 

handled an enormous influx of letters, visitors and telephone calls 

pertaining to the new law. 

Our Office also cooperates with the United States Customs Service 

in that agency's enforcement of certain importation prohibitions of the 

copyright law, and assists the Department of State in matters relating 

to the protection of American copyright interests in foreign countries, 

and the development of international copyright treaties and studies of 

copyright and related problems undertaken at the international level. 

One major issue now attracting particular attention in domestic and 

international copyright circles is the extent to which our law comport* 

with, or may require additional revision to meet, the conditions for 

accession of the United States to the Berne Union for Protection of 

Literary and Artistic Works. 

A most significant aspect of Copyright Office operations is its 

enrichment of the collections of the Library of Congress.  Under the new 

copyright law, copies of works published in the United States with a notice 

of copyright are required to be deposited with the Copyright Office and 

made available through the Office to the Library of Congress for its 

collections. A variant form of deposit for the Library existed under 

the old law.  The copyright system is the very base upon which the Library 

of Congress has developed its extensive collections of books, periodicals, 

music, maps, prints, photographs and motion pictures.  In many of these 

areaa, copyright deposits form the greatest part of the Library's acquisitions. 
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In addition to the functions described above^ the new copyright la 

gives additional responsibilities to the Copyright Office.  We are engaged 

in licensing jukeboxes throughout the United States to perform copyrighted 

music; we also receive statutory fees or royalties front both jukebox and 

cable television operators.  These sums are processed and accounted in 

our Office» and, after deduction of reasonable administrative expenses, 

are deposited with the Treasury Department for investment in interest- 

bearing U.S. securities and Later distribution to copyright owners.  Since 

January 197B, approximately $12.5 million was collected from cable tele- 

vision operators and approximately $2 million was received from jukebox 

operators.  The distribution of collected royalties and accumulated 

interest will be made by the Copyright Royalty Tribunal, a separate 

agency created by the new Copyright Act,  The Copyright Office does 

not have enforcement powers under the cable and jukebox compulsory 

licenses.  If an operator does not file the required notices or fees, 

enforcement is left to private infringement actions by copyright owners. 

In the cable television area, we believe that there has been very sub- 

stantial compliance by cable operators with the formal notice and 

accounting provisions of the new law.  Unfortunately, our experience 

with jukebox licensing has not been the same; only about one-third of 

the estimated 400,000 jukeboxes in this country appear to have complied 

with the application and payment provisions of the new law. 

The new Copyright Act, and accompanying legislative reports, 

also required or requested the Register of Copyrights to make certain 

studies and reports to Congress and your committee.  Section 114(d}, 
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for exanple, directed the Register to consult with various affected 

interests in the broadcasting, recording, motion picture and entertainment 

industries, as well as representatives of copyright owners, organized labor 

and perfoming artists, as the basis for a report to Congress on whether 

the copyright law should be further amended to provide a performance 

right to performers and producers of sound recordings — that is, a right 

to compensation for the public performance and broadcast of their creative 

endeavors. The report was to include a consideration of such rights 

in foreign countries, and specific legislative or other recommendations. 

The question of performance rights has a long history, and has 

engendered considerable controversy in this country.  In compliance with 

section 114(d), the Copyright Office suboitted its basic Report on 

Performance Rights in Sound Recordings to Congress on January 3, 1978; 

several addenda to the report were submitted in March, 1978.  The 

documentation comprised the transcript of five days of administrative 

hearings at which some twenty-five interested parties testified; an 

independent economic analysis of the potential effect of enacting 

performance rights legislation, together with public cooments to the 

analysis; an exhaustive study of labor union involvement with the 

performance rights issue during the past thirty years; legal and 

practical studies of domestic and international performance rights 

case lav and legislation; and bibliographic materials.  Based upon 

consideration of these materials, the Register recommended the 

adoption of performance rights legislation, and submitted draft 

legislation for the consideration of your subcommittee. 
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In the current Congress, Representative Danielson hes introduced 

two bills, both supported by the Copyright Office, to provide a perfornance 

right in sound recordings. One bill, H.R. 237, essentially follows the 

draft legislation proposed in the Register's 1978 report; the second, H.R. 997, 

incorporates a number of changes suggested by the recording industry and 

agreed to by the Copyright Office.  Among these changes are:  the provision 

of a blanket license for "discos" and other establishments whose principal 

form of entertainment is dancing to sound recordings; and the increase 

of the jukebox compulsory license fee now set in the law at $8 to $9, 

with $1 allocated to performers and record producers.  In both versions, 

the proposed legislation would provide a compulsory license to perform 

a sound recording publicly.  TTie Copyright Office will be pleased to 

assist your committee as it may require when it proceeds to consideration 

of these measures. 

A second study of current importance is based on a recoaniendation 

made at pages 71-72 of House Report No. 94-1476.  Your cooDBittee there 

stated: 

The problem of off-the air taping for nonprofit 
classroom use of copyrighted works incorporated in 

radio and television broadcasts has proved to be 
difficult to resolve.  The Committee believes that 

the fair use doctrine has some limited application 

in this area, but it appears that the development 
of detailed guidelines will require a more thorough 

exploration than has so far been possible of the 

needs and problems of a number of different interests 
affected, and of the various legal problems presented. 
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Nothing in aection 107 or elsevhere in the bill is 

intended to change or prejudge the law on the point. 

On the other hand» the Committee is sensitive to 
the inportance of the problem^ and urges the repre- 

sentatives of the various interests, if possible 
under the leadership of the Register of Copyrights, 

to continue their discussions actively and in a 
constructive spirit.  If it would be helpful to a 

solution, the Committee is receptive to undertaking 
further consideration of the problem In a future 
Congress. 

The "problem" adverted to in your Report is a substantial one; its 

importance and concern for its resolution increase with each day. 

The interests involved are significant.  They include both the economic 

livelihood of all those involved in produceing this country's audiovisual 

and broadcast materials, as well as the effective operation of our schools. 

Following your committee's suggestion, in July* 1977, the Copyright 

Office, together with the Ford Foundation, co-sponsored a conference 

at which representatives of various affected interest groups expressed 

their interests and concerns regarding off-air videotaping.  No resolution 

of the issues emerged at this conference; indeed, none was expected. 

However, the conference successfully brought the parties together 

for a forthright discussion among — and not "at" — each other, 

and sensitized the interests to their respective needs and problems. 

Most importantly^ the conference provided the foundation for Che 

recent meeting convened on March 2, 1979 by your committee and our 

Office for a further airing of the issues. 
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The March, 1979, meeting on off-air videotaping for educational 

uses was a significant undertaking.  Its success as a staging point 

toward resolution of one of today's most significant copyright issues 

is due in large part to the efforts of your Chairman, your counsel,Mv- 

Lehman, as well as those of the minority counsel, Mr. Mooney, and Mr. 

Ivan Bender of our Office, in bringing about a truly representative exposure 

of the numerous factors and issues involved. Like its 1977 predecessor, 

the March, 1979, meeting did not yield imiediate answers.  However, the 

eighteen formal presentations did show that the earlier conference, as 

well as intervening discussions among the parties and consultations with 

the Copyright Office and your committee's staff, had made their mark. 

As a result of the March meeting, an informal committee consisting 

of representatives of educational, independent and theatrical film 

producers; network, local, and public broadcasters; authors, publishers, 

and craft unions; and educators, school administrators, librarians, and 

media specialists was appointed by your Chairman to negotiate guidelines 

applicable to off-air taping for educational uses.  The first meeting 

of this committee will take place on April 17, 1979, and the Copyright 

Office will work with your staff in monitoring and assisting where necessary 

the work of this committee. 

At this time, our Office believes that there is considerable 

hope of resolving this issue by mutual agreement and without additional 

specific legislation.  1 should add, however, that some aspects of off- 

air videotaping by educational institutions are also currently the subject 

of judicial inquiry.  In February, 1978, the District Court for the 
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Northern District of New York granted a partial prelininary injunction 

againat the operation of an extensive system of off-air taping, and 

reproduction and distribtuion of the tapes, engaged in by a state 

educational resource center serving over one hundred schools in twenty-one 

upper New York State school districts.  A date for trial on the merits 

has not yet been set, 

Off-air taping of copyrighted television programing has also 

been the subject of litigation outside of educational contexts.  Universal 

City Studios v. Sony Corp. of America, (CD. Calif.) raises numerous 

questions concerning the liability for copyright infringement of 

individuals taping copyrighted progranming at home, of retailers 

demonstrating and selling videotape machines and of the manufacturer 

of such equipment.  The trial in this case was held in February, 1979, 

and a decision is expected later this year. 

Other sections of the new law calling for Copyright Office 

reports are 118(e)(2), concerning voluntary licensing arrangements 

between copyright owners of nondraoatic literary works and public 

broadcasting entities, and 108(i) relating to the practical effects 

of the library photocopying provisions of the new law.  In addition, 

members of the Senate requested the Register of Copyrights to study 

the economic impact of the 1982 elimination of the domestic manu- 

facturing provisions fron the copyright law       Zn each of these 

areas, the Copyright Office is developing vehicles for the consulta- 

tion and fact-gathering that will form the bases for its reports. 

"O-Oai 0-79 
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In connection with the library photocopying report, for example, 

we have appointed an advisory consDlttee of representatives of authors, 

publishers, and school, industry, and public libraries, and have 

bad several meetings to define the relevant area of inquiry and develop 

the appropriate analytical tools. 

A separate report to Congress that deserves mention is the 

Report of the National Coonnission on New Technological Uses of Copyrighted 

Works (CONTU).  CONTU was authorized by Public Uw 93-373, enacted 

December 31, 1974. The Commissioners were appointed in July 1975, 

and the Commission began its program of research in October. After 

nearly three years of study of some of the copyright problems involving 

photocopying and computers, the Commission, under the Chairmanship of 

Judge Stanley H. Fuld, rendered its Final Report on September 30, 1978. 

In sunmary the recoomeadations of the Coonission concerning 

prospective legislation are: 

1. To enact a section 107(b) to require the posting 
of a notice in commercial copying organizations, both 
to describe that copying which in most cases would 
constitute fair use, and to warn prospective customers 
of the liability they might incur for copying in 
violation of the copyright law. 

2. To amend the new Copyright Law to make it 
explicit that computer programs, to the extent 
they embody an author's original creation, are 
proper subject matter of copyright (Conmissioner 
Hershey dissented from this recommendation). 
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3. To delete the present section 117 of the 
copyright law 80 that the provisions of the new 
law will apply to all computer uses of copyrighted 

works» including programs, data bases and other 
works published in computer readable media. 

4. To enact a new section 117 to assure that 
rightful possessors of copies of computer programs 

can use or adapt these copies for their use. 

The Office believes that these recommendations are basically 

sound; however, we would suggest that the proposed new section 117 

be subject to additional consideration, and possible refinement of its 

language and scope.  The existing proposal appears to raise questions as 

to the ability of a program owner to enter into lease arrangements that 

place restrictions (for example, based upon trade secret or proprietary 

information) on the use to which the program could be put. 

In concluding my remarks, I would add a brief cormnent concerning 

several proposed bills that have recently been introduced. 

• H.R, 2706, introduced by Mr. Railsback on 
March 7, 1979, proposes to amend the Copyright 

Act by providing a new form of protection 

directed toward the special problems in the 
industrial design field,  llie design patent 

law, while affording protection to some designs, 
has proven too costly and cumbersome, and its 

standards too difficult to meet, for a wide 

range of industrial creations.  The copyright 
law itaelf, as explained in detail at pages 
54-55 of your Judiciary Committee's 1976 report, 

excludes coverage of all designs whose creative 
features are not recognizable apart from the 

shape of the useful article.  As it has through- 
out past years, the Copyright Office supports 

this measure as offering just encouragement and 

reward to the creators of original ornamental 
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designs of useful articles. As your comnitCee 
proceeds to consider this legislation, you 
might review the hearings and discussions 
during late 1976 concerning the addition of 
special provisions — notably compulsory 
licensing and a limitation on remedies — 
designed to protect typeface designs while 
ensuring free competition and unhampered 
distribution of literary material under this 
type of protection. 

.  H.R. 2A87, introduced by Mr. Harsha on 
February 28, 1979, proposes to amend section 
110 of the copyright act to exempt the "performance 
of a musical work in the course of the activities 
of a nonprofit veteran's organization".  We have 
not had adequate opportunity to review this 
proposal or its justifications.  I would, however, 
recall to your attention the following statement 
made in the 1976 report of the Judiciary 
Committee dealing with non-profit uses of copy- 
righted works: "The line between commercial and 
'nonprofit' organizations is increasingly difficult 
to draw.  Many 'nonprofit' organizations are highly 
subsidized and capable of paying royalties, and 
the widespread public exploitation of copyrighted 
works by public broadcasters and other noncommercial 
organizations is likely to grow.  In addition to 
these trends, it is worth noting that performances 
and displays are continuing to supplant markets 
for printed copies and that in the future a broad 
"not for profit" exemption could not only hurt 
authors but could dry up their incentive to write." 

. H.R. 3333, introduced by Mr. Van Deerlin on 
March 29, 1979, proposes a comprehensive revision 
of the CoDDunicatlons Act of 1934. Among other 
effects, the bill would prohibit federal regulation 
o£ cable televlon systems, and would prohibit the 
retransmission or rebroadcast of a program by a 
cable system without the express authority of the 
originating station or person who owns or controls 
exclusive rights in the program.  Section 111 of 
the copyright act provides a compulsory licensing 
system for cable retransmission; however, that 
section is based on the cable operators compliance 
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with rules and regulations of the Federal Coamuni- 
cations Commission. Although copyright payments under 
section 111 may be based upon a cable eysteo's signal 
complement, that complement was left to determination 
by the F.C.C. The proposed deregulation of cable 
systems raises significant questions as to whether 
section 111 of the Copyright Act is intended to be, 
or should be^ repealed or modified in whole or in 
part. 

On behalf of the Register and myaelfi I want to thank you 

for this opportunity to appear before you. We will be pleased to 

answer any inquiries you may have now or in the future. 
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Mr. KASTENMEIEH. We are in recess for 10 minutes. 
[Kecess.] 
Mr. ELASTENMEIER. The committee is reconvened, and we are very 

pleased and proud to greet not only the witnesses, but also a gentleman 
from Illinois, Mr. Railsback. 

Mr. RAILSBACK. I do not have an opening statement, Mr. Chairman. 
Mr. KASTEXMEIER. WC are iiuleed pleased to greet the Honorable 

Douglas Coulter, chairman of the Copyright Royalty Tribunal. 
We understand he is accompanied by Commissioners Mary Lou 

Burg, Frances Garcia and, Clarence James ? 
You are all most welcome and, Mr. Coulter, we will recognize you, 

sir, and we also appreciate your willingness to stay, even though the 
hour grows late and there have l)een delays in reaching you. 

Thank you for your patience. 

TESTIMONY OF DOUGLAS COULTER, CHAIRMAN OF THE U.S. 
COPYRIGHT ROYALTY TRIBUNAL, ACCOMPANIED BY COMMIS- 
SIONERS MARY LOU BURG, FRANCES GARCIA, AND CLARENCE 
JAMES 

Mr. COULTER. I am Douglas Coulter, Chairman of the Copyright 
Royalty Tribunal. 

With me are Conmiissioners Burg, James, and Garcia. Commissioner 
Brennan is on a vacation that he had planned for several months. 

It is my understanding that you have a.sked us to testify here to 
familiarize yourselves, especially the new members, without activities. 
It is a pleasure to do so. 

The Copyright Royalty Tribunal, as you know, is structured along 
the lines initially established by this .subcommittee as part of the new 
Copyright Act. 

Our purpose was to provide some mechanism for reviewing the com- 
pulsory licensing rates established in the act and for resolving ceitain 
disputes concerning royalty distribution. 

The compulsory licensing rates we review are those concerning cable 
television, records, jukeboxes, and public broadcasting. The royalty 
distributions we adjudicate are those for cable television and jukeboxes. 
We had the additional responsibility last year of establishing the ini- 
tial compulsory licensing rate for public broadcasting. 

This year cable television and jukebox distribution are our primary 
concern, and next year, 1980, wc conduct the first review of the initial 
compulsory licensing rates established in the statute for cable televi- 
sion, records, and jukeboxes. The scope and timing of our proceedings 
are determined by statute. 

The Copyright Royalty Tribunal was structured and established as 
an experimental agency. The new systems of compulsory licensing had 
not been tested yet, and their consequences could not be foreseen. 

As a result, after the distribution proceedings during the second 
half of this year and the rate reviews in 1980. it might be appropriate 
to leview the Tribunal's role. 

So far we have done our best to abide by the House Report accom- 
panying the statute. That report emphasized that the Copyright 
Royalty Tribunal was a working conmiission. in other words, that the 
Commissioners performed their own professional responsibilities. 
These guidelines we have adhered to. 
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During the formation period of the Tribunal our budget was pre- 
pared by tlie Librai-y of Congress and provided for several professional 
positions. These positions were funded by the Congress. However, we 
decided not to fill these positions. 

Actually, we are operating with fewer personnel than the subcom- 
mittee contemplated. Rather than hire the small general administra- 
tive staflF authorized in the House Report, the administrative duties 
have been divided among the assistants to the Commissioners. One 
office handles dockets, another the filing of claims, a third budget mat- 
ters, et cetera. 

As we directed by the subcommittee, the Tribunal's housekeeping 
functions have been contracted out generally to the Library of Con- 
gress, and in miscellaneous matters to the General Services Adminis- 
tration. 

In connection with this you may have heard that we paid GSA last 
year for maintaining office plants. This was a standard contract at the 
time and we have since termmated it. 

The sum was $468. 
As far as our budget is concerned generally, and this we feel is in 

keeping with the House report, we anticipate underspending our 
budget this year by 26 percent, and next year our request is for 22 
percent less than our current appropriation. 

As a new agency it was necessary for the Tribunal to develop poli- 
cies in several areas including our proper function in the study of cer- 
tain copyright questions. 

In consultation with the chairmen of the House and Senate subcom- 
mittees, we decided that the Tribtmal should not become involved in 
copyright issues not directly related to royalty and licensing mattei-s 
concerning the industries involved in our statutory proceedings. 

The only current activity in that regard is the development of ob- 
jective data on the extent of personal taping of copyrighted audio 
works and on its impact, if any, on the industries subject to our royalty 
procedures. 

The subcommittee may be interested in an appeal involving the Tri- 
bunal and filed by representatives of the jukebox industry. In accord- 
ance with section 116 of the Copyright Act, we adopted regulations 
which we felt were necessary for the proper distribution of jukebox 
i-oyalties. 

The jukebox industry, however, did not, and appealed. 
Originally their complaint was limited to the issue surrounding th 

regulation, but later the question was raised concerning our constitu 
tionality; that we are in the legislative branch and perform certain 
functions that could be called executive in nature. A similar question 
has been raised in regards to the Copyright Office. 

The Department of Justice is representing the Tribunal and main- 
tains that the structure of the Tribunal originally proposed by this 
subcommittee is constitutional. 

The Federal district judge recently granted the Government's mo- 
tion to dismiss the complaint. However, we understand that an appeal 
is likely. 

This is a brief explanation of our activities, sir. I hope it is helpful. 
T would be more than happy to answer any questions. 

[Statement of Mr. Coulter follows:] 
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statement by Douglas Coulter 
Chairman, Copyright Royalty Tribunal 

before the 
Subcommittee on Courts, Civil Liberties, 

and the Administration of Justice 
April 9, 1979 

Mr. Chairman, 

I am Douglas Coulter, Chairman of the Copyright Royalty 

Tribunal.  With me are Commissioner Burg, Commissioner  James, and 

Commissioner Garcia.  Commissioner Brennan is on a vacation 

that he had planned for several months. 

It is my understanding that yoj have asXed us to testify 

in order to familiarize yourselves, especially the new members, 

with our activities.  It is a pleasure to do so. 

The Copyright Royalty Tribunal, as you know, is structured 

along the lines initially established by this subcommittee as 

part of the new Copyright Act.  Our purpose was to provide some 

mechanism for reviewing the compulsory licensing rates established 

in the act and for resolving certain disputes concerning royalty 

distribution.  The compulsory licensing rates we review are those 

concerning cable television, records, jukeboxes, and public 

broadcasting.  The royalty distributions we adjudicate are those 

for ceible television and jukeboxes.  We had the additional 

responsibility last year of establihsing the initial compulsory 

licensing rate for public broadcasting. 

This year cable television and jukebox distribution are our 

primary concern, and next year, 1980, we conduct the first review 

of the initial compulsory licensing rates established in the statute 

for cable television, records and jukeboxes.  The scope and timing 

of our proceedings are determined by the statute. 
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The Copyright Royalty Tribunal was structured and established 

as an experimental agency.  The new systems of compulsory licensing 

had not been tested yet and their consequences could not be 

foreseen.  As a result, after the distribution proceedings during 

the second half of this year and the rate reviews in 1980, it might 

be appropriate to review the Tribunal's role. 

So far we have done our best to abide by the House Report 

accompanying the statute.  That report emphasized that the Copyright 

Royalty Tribunal was a working commission, in other words, that 

the Commissioners performed their own professional responsibilities. 

These guidelines we have adhered to. 

During the formation period of the Tribunal our budget was 

prepared by the Library of Congress and provided for several 

professional positions.  These positions were funded by the 

Congress.   However, we decided not to fill these positions and 

we have eliminated any funding for a permanent professional staff 

from our pending budget request. 

Actually we are operating with fewer personnel than the 

Subcommittee contemplated.  Rather than hire the small general 

adninistratlve  staff authorized in the House Report, the 

administrative duties have been divided among the secretaries to 

the commissioners.  One office handles dockets, another the filing 

of claims, a third budget matters, etc. 
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As was directed by the Subcommittee, the Tribunal's house- 

keeping functions have been contracted out generally to the 

Library of Congress, and in miscellaneous matters to the General 

Services Administration.  In connection with this you may have 

heard that we paid GSA last year for maintaining office plants. 

This was a standard contract at the time and we have since 

terminated it.  The eunount was $468.  As far as our budget is 

concerned generally, and this we feel is in keeping with the 

House Report, we anticipate underspending our budget this year 

by 26%, and next year our request is for 22% less than our current 

appropriation. 

As a new agency it was necessary for the Tribunal to 

develop policies in several areas including our proper function 

in the study of certain copyright questions.  In consultation with 

the Chairmen of the House and Senate Subcommittees, we decided 

that the Tribunal should not become involved in copyright issues 

not directly related to royalty and licensing matters concering 

the industries involved In our statutory proceedings.  The only 

current activity is the development of objective data on the 

extent of personal taping of copyrighted audio works and on its 

impact, if any, on the industries subject to our royalty procedures. 

The Subcommittee may be interested in an appeal involving 

the Tribunal and filed by representatives of the jukebox industry. 

In accordance with Section 116 of the Copyright Act, we adopted 
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regulations which we felt were necessary for the proper distribu- 

tion of jukebox royalties.  The jukebox industry, however, did not 

and appealed.  Originally their complaint was limited to the 

issue surrounding the regulation, but later the question was raised 

concerning our constitutionality: that we are in the Legislative 

Branch and perform certain functions that could be called executive 

in nature.  A similar question has been raised in regards to 

the Copyright Office. 

The Department of Justice is representing the Tribunal and 

maintains that the structure of the Tribunal originally proposed 

by this subcommittee is constitutional.  The Federal District Judge 

recently granted the government's motion to dismiss the complaint. 

However, we understand that an appeal is likely. 

I hope this brief explanation of our activities is helpful. 
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Mr. KASTENMEIER. The issue of constitutionality of the Tribunal, in 
terms of whether it is legislative or otherwise, in cliaracter, was raised 
in 1976, and I thought we had satisfactorily disposed of that question, 
but obviously it has again been raised. 

I am not really interested in whether you do or do not maintain office 
plants and that kind of triviality. I don't think that is central to 
anything. 

But I am interested in your decision not to fill certain position with 
professionals, not that I either disagree or agree, but I am interested 
in whether you feel you have no need for professionals, or whether 
you felt it was necessary to hold down in budget terms, or what your 
reasoning was in deciding not to avail yourself of professional staflF 
support in dealing, as you have dealt with and will deal with, some very 
difficult complex legal questions. 

Mr. COULTER. Sir, our decision to do that was based upon our experi- 
ence during the public broadcasting proceedings last year. When we 
went into those proceedings, we had outlined a very simple personnel 
format. And diiring those proceedings, we found that it wasn't as nec- 
essary as we anticipated and that we ourselves could digest the material 
and data. And therefore, at the conclusion of those proceedings, we felt 
that it would be premature to hire permanent personnel. 

We felt that was also in keeping with the mood of Congress and the 
wording of the House report. And at present, while we are preparing 
to go into the distribution proceedings at the end of this year, we felt 
that it also would not be necessary to hire professional permanent 
staff. 

What we plan to do for the much heavier proceedings next year, 
1980, is hire consultants. We anticipate an expert or a professional in 
each of the three areas, with very likely an assistant. 

So rather than burden the Tribunal with permanent personnel over 
a long period of time, we felt that we would proceed ad hocly, given 
the fairly large fluctuations in our workload, because of the statute. 

Mr. KASTEXJIEIER. Let me ask you about the proposed deregulation 
of cable under H.R. 3333. Have you examined that jn-oposal in light of 
your responsibilities to review the rate structure of cable in the follow- 
ing year, 1980? 

Are yoTi familiar with Mr. Van Decrlin's bill and its potential effect 
on cable copyright liability, as it exists under present law? Or as it 
may affect your deliberations ? 

Mr. COULTER. We are following the legislation. We arc certainly 
familiar with the hill itself. The issue, of course, isn't just communica- 
tions. It is heavily involved in the copyright area. 

We aren't really empowered to do any other than what we are pre- 
scribed to do in tile statute, sir. 

As it exists now. our responsibilities in reviewing the cable rates are 
to take into account the effect of inflation, and the effect of any FCC 
rule change. 

Mr. Van Decrlin's bill obviously would eliminate all of that. .\s we 
are currently proceeding, we are jroing to observe our statutory re- 
sponsibilities, and if there are FCC rule changes—so far there has 
only been the Artcr case, Avhich was more a passive ruling than one 
that can be applied generally—we will act accordingly and we will 
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also take into account the effect of inflation on the return to copy- 
light owners, as it is currently structured in the act. 

I puess to answer your question, while we are observing the legisla- 
tion very closely, and we are planning to proceed as we are presently 
structured. 

Mr. KASTENMEIER. YOU mentioned that you had the responsibility 
last year of establishing the initial compulsory licensing rate for public 
broadcasting. 

Can you tell the committee more fully what that entailed in terras 
of hearing hours for you, and in terms of being able to effectively es- 
tablish your rate ? Wliether or not the parties affected by that rate are 
complying with it. or are challenging it ? 

Could you give us some background in terms of your first major 
responsibility ? 

Mr. CotLTER. Yes, sir. 
Both sides accepted the rate we set. They both have indicated some 

dissatisfaction and some satisfaction with it. Therefore, we felt our 
success can be measured by that. 

We had. I Ijelievc. sir. 14 days of foiinal full proceedings on that 
issue. The issue centered around, first of all, whether public broad- 
casting should observe the industry practice of paving for a blanket 
license to ASCAP. 

There were two issues; one, blanket licensing. The other one the 
fee, and how the fee would be structured once blanket licensing was 
established. 

We felt that the ASCAP arguments that there should be a blanket 
licence were correct. And we felt that the public broadcasting argu- 
ments on how they should be licensed was different from the common 
practice in the industry. 

We felt that those arguments weren't solid. They were based upon 
the use of an individual piece of music. 

On the other hand, ASCAP's desire to treat public broadcasting the 
same way it treats commercial broadcasting, we felt, were not solid 
and we did not go along with them. 

Theie were a number of different proposals made. One of them was 
that the percentage that the ASCAP fee would be based upon should 
be a percentage of revenue. We toyed with the idea of population, 
television population, and none of the concepts seemed satisfactory. 

As a result, we determined finally upon a fixed fee. which was $1.23 
million. This satisfied both the need to remunerate the creator properly, 
and at the same time did not draw the direct compai'ison between com- 
mercial and public broadcasting. 

That was primarily the issue. BMI and SESAC, the other perform- 
ing arts societies, had already reached agreement. 

Is that a sufficient answer? 
Mr. KASTEXJIEIER. Yes; I guess that is generally what I had in 

mind. 
AYhen the Tribunal reaches a conclusion, is it the Chair's intention 

to have a unanimous, a single voice, a single result ? Do you have dis- 
sent ? Does your procedure allow for one or more of the Tribunal to 
dissent from the majority opinion in terms of establishing rates? How 
do you proceed in that connection i 
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Mr. COULTER. I think ideally we would like unanimity, but our 
procedures very definitely allow for dissenting opinions. 

And in the public broadcasting opinion, there were two commis- 
sioners who did present a dissenting opinion. 

Mr. KASTENMEIER. The vote was 3 to 2 ? 
Mr. COULTER. Yes, sir. 
On one aspect of it, sir, not the entire decision. 
Mr. KASTEN'MKIER. I would like to yield to the gentleman from 

Illinois. 
Mr. RAILKIJACK. Yes. 
I wonder if you might be able to give us a copy of your procedures? 

Do you have bylaws? 
Mr. COULTER. Yes. sir. We published them last year. I don't have 

them with me today. 
Mr. RAILSBACK. I wonder if you would do this; I wonder if you could 

give us a .set of your bylaws and procedures and your own 
backgi'ounds. 

I don't want to ask you about your backgrounds, but maybe you 
could give us your resumes. 

[Information furnished: See app. 1. "Rules of Procedure for the 
Copyright Tribunal," app. 2, "Resumes."] 

Mr. RAILSBACK. When you make a decision, it is simply a majority 
vote that determines? 

Mr. COULTER. We would not state that it is a majority vote, unless 
there were strongly dissenting opinions, in which case we would pub- 
lish the dissenting opinions. 

And if there aren t, then we simply publish it in the Federal Register 
as a decision and as a ruling. 

Mr. RAILSBACK. I see. Could you also perhaps give us a copy of the 
complaint that was filed against you ? 

Mr. COULTER. Yes. sir. 
Mr. RAILSBACK. And also, if you have a copy of the Justice Depart- 

ment's reply; the motion to dismiss. 
Mr. C\3ULiT.n. Yes, sir. 
[Documents furnished: See app. 3, "Materials Including Briefs and 

Court Order Regarding Amusem^eni atul Music O-peraiions Associa- 
tion, ct al., v. Copyright Royalty Tribunal, et a/."] 

Mr. RAILSBACK. Has that been appealed? 
Mr. COULTER. They have a decision from the district court. 
MI-. RAILSBACK. And that was favorable to you. 
Mr. COULTER. It dismissed the complaint. 
Mr. RAILSBACK. DO you know whether they are going to appeal or 

not? 
Mr. COULTER. Every indication is that they will, sir. They have 

until April 22 to file their appeal. 
Mr. RAILSBACK. Did I imderstand you to say that you have had 14 

days of hearings so far? 
Mr. COULTER. No; that was in 1978 with respect to public 

broadcasting. 
Mr. RAII^SBACK. All right. 
I take it there are transcripts of all of those hearings ? 
Mr. COULTER. Yes, sir. 
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Mr. RAILSBACK. Have you had a number of other meetings in addi- 
tion to those formal proceedings ? 

Mr. COULTER. WP have had rulemaking proceedings in the jukebox 
area. We liave had proceedings on initial rulemaking concerning the 
distribution hearings later this year. 

We have had hearings issuing our own regulations, and we had 
.some orientation hearings initially, sir. 

I can provide you a list of those if you would like. 
Mr. RAILSBACK. I am curious inasmuch as this is something that all 

of us worked on. I would be interested to see how it is operating. 
I don't have any other questions, Mr. Chairman. 
Mr. KASTEXMEIER. The gentleman from North Carolina? 
Mr. GuDQER. One question. 
You have testified that you have the responsibility, I believe, for 

compulsory license rate review for cable television and jukebox, and 
adjudicatory responsibility on cable television and jukebox, and of 
course, you have indicated that you will conduct your first review of 
the initial compulsory licensing rates established by statute for cable 
television and jukebox in 1980. 

I was impressed by the testimony of Mr. Baumgarten, General 
Counsel of the Copyright Office; I believe you were present when he 
testified, in which ho said in the cable television area he believed 
that there had been very substantial compliance, but felt that there 
had been a breakdown as far as the jukebox licensing was concerned. 

Would you concur with this? I believe, as a matter of fact, he went 
so far as to say that only about one-third of the estimated 400,000 juke- 
boxes appeared to comply with the application and payment provisions. 

Mr. COULTER. Yes, sir, I would have to agree. We don't, however, 
have any enforcement responsibility in the area. And our figures, be- 
cause they are the licensing authority, are from the Copyright Office. 

So our experience matches theirs because they are providing us the 
figures. 

Mr. GuDOER. I believe he pointed that out in his testimony, also, 
that the question of notice and fees is largely a private enforcement 
function, 

Mr. CouLTEH. Yes, sir. 
Mr. GuDOER. Do you see any need for you to have any authority 

or responsibility beyond that of merely reviewing these rates? Do you 
see any need for any legislation in this area ? 

Mr. COULTER. Legislation in the area might be necessary. I think 
it would present problems for us to have too much enforcement 
authority. 

Mr. GuDGER. I didn't perceive you as having the responsibility, but 
once you l>egin to set these rates and begin to confirm that they are 
not being administered, do you expect to have any recommendatory 
responsibility in this area? 

Mr. COULTER. AS of now. we hadn't contemplated it, but we certainly 
will if called to do so. 

I can only speak personally as one Commissioner, and T would 
think that enforcement in some regard in that area might be helpful. 

Mr. GuixjER. Thank you. 
No further questions. 
T yield back the balance of my time. 
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Mr. KASTENMKIER. I perhaps have one more question or comment. 
The statutory directive creating the Tribunal was very narrow, and 

didn't contemplate very much more than the ratemaking process. Al- 
though, I think in the intervening months we have understood that 
the Tribunal was not—did not need to fully utilize each working day 
because of the nature of the duties that commended the attention of 
the Tribunal, the 250 or 300 working days a year. 

I am not sure if there are other duties that are also appropriate 
for the Tribunal, or whether future work will, as each of these years 
mature, 1980 and the years beyond, whether these will be in fact 
enough to more fully occupy the time of the Tribunal. 

One of the questions collaterally was whether the Tribunal might 
look into additional problems. I know I was contacted one or twice 
or three times over a period of time. And I think that in the situation, 
that I may have been inconsistent myself. 

I know Commissioner Burg talked to me informally about one pro- 
ject of the Tribunal. And I indicated no particular objection, although 
subsequent to that conversation, I recall having written a letter to the 
Tribunal more specifically perhaps expressing resei'vations about the 
propriety or at least the logic of the Tribunal getting into certain areas. 
I gather that it was one area, that you are referring to in your testi- 
mony; development of objective data on the extent of personal taping 
of copyright audio works, and its impact on industries. Tliat may have 
been suggested in the Senate originally. Maybe Mr. Brennan brought 
that idea with him. 

I don't care to make an issue of it, but I guess, to be consistent, I 
have to write back a letter which corrected, the sort of offhand %-iows I 
had suggested to Commissioner Burg. 

Technically, I really don't see the utility of that in terms of the 
Tribunal's work. We did have, of course, the CONTU, the Commission 
on New Technological Uses of copyright works. We had vcrj- hot con- 
tests, litigation and otherwise, regarding Beta Max, and so forth. 

So to the extent to which such research is relevant to the Tribunal's 
work, I guess that is a question. I gather at the present time you intend 
to fulfill what ever obligation you have to develop this one area, but 
are not involving yourselves in other areas of sponsoring research in 
collateral matters involving copyright works. 

Is that correct? 
Mr. COULTER. Yes, sir. 
Mr. KASTENMKIER. I say this to sort of clarify the record. 1 think I 

owe it, particularly to Commissioner Burg, who talked to me one time 
about it recently. 

Well, we wish you the very best. I think that you are going to be 
busy coming up 1980 with this cable issue. 

Wo will continue to be interested in how the Commission fimctions. 
We hope you arc successful. There will always be questions raised like 
the constitutional one, on your assistants, and I think that was a good 
idea that the gentleman from Illinois suggested, that you make the 
complaint available to us. 

We did deal with the question legislatively in 1976. However it is 
ultimately resolved, I trust that the decision of the court of appeals 
will lie upheld. We will be prepared to address that question. 

In any event, we appreciate Chairman Coulter, you and your fellow 
Commissioners Burg, James, and Garcia, for being here today. 
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We stand ready to be of any help we can he to you. 
Mr. COULTER. Thank you. 
Mr. KASTENMEIER. That conchides our oversight hearings today. 

Tomorrow morning we will go on to tlie question of the U.b. Parole 
Commission oversight also the Probation Division of the Administra- 
tive Office of the U.S. Courts, will also be here at 9:30 in this room. 

Those hearings should be relatively short. 
Until that time, the conunittee stands adjourned. 
[Whereupon, at 5:20 p.m., the hearing was adjourned.] 

U9-081  0-79-5 
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APPENDIX 1 

TITLE 37—PATENTS, TRAOEMABKB, AND COPTRIOHTS 

CHAPTER NI COPYRIGHT ROYALTY TRIBUNAL 

Part SOI—Agency Rules of Procedure 

Agency: Copyright Royalty Tribunal (Tribunal). 
Action : Final rule. 
Summary: Copyright Royalty Tribunal adopts its rules of i)rocedure, including 

regulations required by the Government in the Sunshine Act, the Privacy Act, the 
Freedom of Information Act, and the equal employment opportunity procedures 
of the Tribunal. 

Effective date: November 20, 1978. 
For further information contact: Thomas (". Brennan. Chairman, Copyright 

Royalty Tribunal, 202-653-5175. 
Supplementary information : On October 23. 1978, the proposed rules of proce- 

dure of the Copyright Royalty Tribunal were published in the Federal Register 
(43 F.R. 49318-49326). Interested persons were given until November 8, 1978 to 
submit comment.s. The rules were considered and adoptetl by the Tribunal on 
November 9. 

Several substantive comments were received which proposed more detailed 
procedures in the rules pertaining to rate adjustment and royalty fee distribution 
proceedings. The Tribunal, without prejudice to the content of these comments, 
determined that further refinement of rate adjustment and royalty fee proce- 
dures should be deferred. 

The only change in the proposed rules is a technical amendment to 301.75 to 
amend the sixth line to read "publication of a proposed royalty distribution 
determination" rather than "publication of a proposed rate dftermination." 

Accordingly, pursuant to 17 U.S.C. 803(a). Title 37 is amended by establishing 
a Chapter III entitled "Copyright Royalty Tribunal" and by adding the following 
new part 301, reading as set forth below. 

Effective date: This rule shall become effective on November 20.1978. 
Adopted : November 9. 1978. 

THOMAS O. BRENNAN, Chairman. 
Part 301 is added to read as follows: 

(6») 
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Part SOI—Copyright Royalty Tribunal Rules of Procedure 

Subpart A—Organization 
Sec. 
301.1 Purpose. 
301.2 Address for information. 
301.3 Composition of tlie Tribunal. 
301.4 The Chairman. 
301.5 Standing committees. 
301.0 Administration of the Tribunal. 
301.7 Proceedings. 

Subpart B—Public Access to Tribunal Meetings 

301.11 Open meetings. 
301.12 Conduct of open meetings. 
301.13 Closed meetings. 
301.14 Procedure for closing meeting. 
301.15 Transcripts of closed meetings. 
301.10 Requests to open or close meetings. 
301.17 Ex parte communication. 

Subpart C—Public Access to and Inspection of Records 

301.21 Public records. 
801.22 Public access. 
801.23 Freedom of Information Act. 
301.24 Privacy Act. 

Subpart D—E<qual Employment Opjwrtunlty 

301.31 Purpose. 
301.32 Recruitment and hiring. 
301.33 Complaint procedures. 
301..S4 Third party allegation of discrimination. 
301.3S Business relations. 

Subpart E—Procedures and Regulations 
301.40 Scope. 
301.41 Formal hearings. 
301.42 Suspension, amendment, or waiver of rules. 
301.43 Notice of proposed rulemaking. 
301.44 Conduct of proceedings. 
301.45 Declaratory rulings. 
301.46 Testimony under oath. 
301.47 Transcript and record. 
301.48 Closing the hearing. 
301.4» Documents. 
SOL.W Reopening of procepdings, modification, or .setting. 
301.51 Rules of evidence. 
301.52 Participation in any proceeding. 
301.53 Elxamlnatlon. cro.ss-examinatlon, and rebuttal. 
301.54 Proposed findings and conclusions. 
801.55 Promulgation of rules or orders. 
301.56 Public suggestions and comments. 

Subpart F—Rate Adjustment Proceedings 
301.60 Scope. 
301.61 Commencement of adjustment proceedings. 
301.62 Content of petition. 
301.63 (Consideration of petition. 
301.64 Dlspasition of petition. 
301.65 Rate adjustment proceedings. 
301.66 Publication of proposed rate determination. 
301.67 Final determination. 
.S01.68 Ref>iiening of proceedings. 
301.69 Effective date of final determination. 
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Subparf G—Royalty Fees Distribution Proceedings 

301.70 Scope. 
301.71 Commencement proceedings. 
301.72 Determination of controversy. 
301.73 Royalty distribution proceedings. 
301.74 Publication of proposed royalty distribution determination. 
301.75 Final determination. 
301.76 Reopening of proceedings. 
301.77 Effective date of final determination. 

Authority: 17 U.S.C. 803(a). 

8UBPART   A OBOANIZATIOS 

i 301.1 Purpose. 
The Copyright Royalty Tribunal (Tribunal) is an indeiiendent agency in the 

liCgislative Branch, created by Public Law 94-553 of October 10, 1978. 
The Tribunal's statutory responsibilities are: 
(a) To make determinations concerning copyright royalty rates in the areas 

of cable television covered by 17 U.S.C. 111. 
(b) To make determinations concerning copyright royalty rates for phono- 

records (1(5 U.S.C. 115) and for coinoi)erated phonorecord players (jukeboxes) 
(17 U.S.C. 116). 

(c) To establish and later make determinations concerning royality rates 
and terms for non-commercial broadcasting (17 U.S.C. 118). 

(d) To distribute cable television and jukebox royalties uuder 17 U.S.C!. Ill 
and 17 U.S.C. 116 deposited with the Register of Copyrights. 
I S0I.2 Address for information. 

The official address of the Copyright Royalty Tribunal is 1111 20th Street 
.\«'., Washington, D.C. 20036, until March 31, 1979. Office hours are Monday 
through Friday. 8:30 a.m. to 5 :.30 p.m., excluding legal holidays. 
{ 301.•{ Composition of the Tribunal. 

The Tribunal is comiwsetl of five members appointed by the President with 
the advice and consent of the Senate. 
I 301.4 The Chairman. 

(a) On December 1st of each yejir the Chairman will be designated for a 
term of 1 year from the most senior Commissioner who has not yet previously 
served as CTialrman, or, if all the Commissioners have served, the most senior 
Commissioner who has served the least number of terms will be designated 
Chairman. 

(b) The resixmsibllitles of the Chairman are, first, to preside at meetings 
and hearings of the Tribunal, and second, to represent the Tribunal officially 
In all external matters. In matters of legislation and legislative reports, the 
Chairman will represent the majority opinion of the Tribunal: liowever, any 
<'onimis.sioner with a minority or .supplemental opinion may have that opinion 
represented also. The Chairman is the initial authority for all communications 
with other government officials or agencies and is the contracting officer; how- 
ever, another Commissioner or subordinate official may be designated to act in 
his stead. The Cliairman shall convene a meeting of the Tribunal upon the re- 
quest of a majority of the Commissioners. 
{ 301.5 Standing com^mittee. 

The Tribunal may establish standing or temporary committees to act in what- 
ever capacity the Tribunal feels is appropriate. Said committees are authorized, 
in the areas of their jurisdiction, to conduct hearings, meetings, and other pro- 
ceedings, l)ut no such subdivision .shall lie authorized to act on behalf of the 
agency as a whole within the official meeting of 5 U.S.C. .'>ri2(a) (1). 
i 301.6 .idtninisiration of the Tribunal. 

The administration of the Tribunal denotes chiefly the maintenance of the 
Tribunal records and the custodianship of Tribunal projierty. The records to 
lie maintained include legal and public records, n current index of opinions, 
orders, policy statements, procedures, and rules of practice, and instructions 
that affect the public. Also, announcements of Tribunal actions must be pub- 
lished in the Federal Register as required, and the observance by the Tribunal 
of api>roprlate administrative procedure must be supervised, as well as the dis- 
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position of Tribunal correspondence. From time to time other administrative 
responsibilities may emerge. To manage the above, the Tribunal may choose to 
install an Administrative Officer, however, if not, it will be the Chairman's 
duty to see that these responsibilities are met. 

S 301.7 Proceedings. 
(a) Location.—The Tribunal will normally hold all proceedings at its prin- 

cipal office, except under exceptional circumstances, in which cn.se the Tribunal 
may perform its duties anywhere in the United States. The Tribunal's proceed- 
ings will be public, except as exempted In § 301.15. 

(b) Quorum.—A majority of the members of the Tribunal constitutes a 
quorum. 

(c) Voting.—Each Commissioner's vote shall be recorded -separately, and the 
votes of the Commissioners shall be talien in order of their seniority, except that 
the Chairman shall vote last. No proxy votes will l)e recorded. 

8UBPABT  B—PUBLIC  ACCESS  TO  TRIBUNAL   MEETI.VOS 

§ SOI.11 Open meeting. 
(a) The purpose of this chapter is to comply with the Government iu the 

Sunshine Act, Pub. L. 94-409; 90 Stat. 1241 et se<i., .5 IJ.S.C. 522(b), and Insure 
that all Tribunal meetings shall be oi)en to tlie jnibllc. The conditions under 
which meetings, as an exception, may be clcsed, are listed in gSOl.l.'i. 

(li) Each meeting announcement by the Tribunal shall be made at least 7 
calendar days in advance in the Federal Register and shall state the time and 
place of the meeting, the subject to be discussed, whether the meeting is to 
be open or closed, and the name and telephone number of the i)erson to contact 
for further information. 

(c) If amendments are made to the original announcement, tliey must be 
placed in the Federal Register as soon as practicable. Changes in time and place 
may be made simply by making such an announcement, but a change in subject 
matter requires a recorded vote l)y Commissioners, with the results of that vote 
api)earing in the announcement of the amendment. 

(d) If it is decided that a meeting must be held on shorter notice than 7 
days, that decision must !« made by recorded vote of Commissioners and in- 
cluded in tile announcement. 

$ •101.12 Conduct of open meetingg. 
(a) Meetings of the Tribunal will be conducted in a manner to insure lioth 

the public's right to oiiserve and the ability of the Tribunal to conduct its l>usi- 
ness proiierly. The Chairman or presiding officer will take whatever measures he 
feels neces.sary to achieve this. 

(b) The right of the public to lie present does not include the right to par- 
ticipate or make comments. 

(c) Reasonable access for news media will Ije provided at all pulilic sessions 
provided that it does not interfere with the comfort of Commissioners, staff, or 
witnesses. Cameras will be admitted only on tlie authorization of the Chairman, 
and no witnesN may l)e photographed or have his testimony recorded for broad- 
cast if he objects. 

i .101.13 Closed mrctini/s. 
In tlie following circum.stances (as jier .". U.S.C. .')."i2(c), 1-10) the Tribunal 

may close Its meetings or withhold information from the public : 
(a) If the matter to be discu.ssed has l>een speciflcally authorized to \te kept 

secret by Executive order, in the interests of national defense or foreign policy: 
(b) If the matter relates solely to the internal personnel rules and practices 

of the Tribunal; 
(c) If the matter has lieen s])ecillcally exempted fnmi disclosure by statute 

(other than 5 IJ..S.C. TM'Z) and there is no discreticm on the issue: 
(d) If the matter involves privileged or contidential trade secrets or finan- 

cial information: 
(c> If the result might be to accu.se any jierson of a crinu' or formally cenwin- 

him : 
(f) If there would lie a clearly unwarranted inva.slon of |)ersonal privacy: 
(g) If there would be disclosure of investigatory n cords complied for law 

enforcement, or information whicli if written would be containe<l in sudi 
records, and to the extent disclosure  would   (1)   interfere with  enforcement 
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proceedings, (2) deprive a person of the right to u fair trial or impartial ad- 
judication, (3) constitute «n unwarranted invasion of personal privacy, (4) 
disclosure the identify of a confidential source or, in the case of a criminal 
Investigation or a national security intelligence investigaton, confidental in- 
formation furnished only Ity a confidential source, (5) disclosure investigative 
techniques and procedures, or ((>) endanger the life or safety of law enforce- 
ment personnel. 

(h) If premature disclosure of the information would frustrate the Tribu- 
nars action, unless the Tribunal has already disclosed the concept or nature 
of the proposed action, or is re<)uired by law to make disclosure before talking 
final action. 

(i) If the matter concerns the Tribunal's participation in a civil action or 
procee<ling or in an action In a foreign court or International tribunal, or an 
arbitration, or a particular case of formal agency adjudication pursuant to 5 
U.S.C. 554, or otherwise involving a determination of the record after op- 
portunity for a hearing. 
tHOt.H Procedure for closing meetings. 

(a) Meetings may be closed, or information withheld from the public, only 
by a recorded vote of a majority of the Conunissioners. Each question, either 
to close a meeting or withhold information, must be voted on separatelyy, un- 
less a series of meetings is involved, in whldi case the Trilmnal may vote to 
keep the discussions closed for 30 days, starting from the first meetings. If 
the Tribunal feels that information al)out a closed meeting must lie withheld, 
the decision to do so must also l)e the subject of a recorded vote. 

(b) Before a discu.ssion to close a meeting or withliold information, the ("hair- 
man must certify tlwt, in his opinion, such a step is i)erniissil)le. and lie shall 
cite tlie appropriate exemption under S 301.13. This certification shall be in- 
cluded in the announcement of the meeting and be maintained as iiart of the 
Tribunal's records. 

(c) Following sucli a vote, and by the end of tlie working day, the Chairuiau 
must transmit the following information to the Federal Register for publication: 

(1) The vote of each Commissioner; 
(2) The appropriate exemption under 8 301.13; 
(3) A list of all persons expected to attend the meeting and tlieir. aflSIiation. 

{ 301.15   Transcripts of closed meetings. 
(a) All meetings closed to the public shall be subject to either a complete tran- 

script or, In the case of $301.13(1) and at the Triimnal's discretion, detailed 
minutes. Detailed minutes sliall descriln? all matters di.scu.sseil, identify all docu- 
ments considered, summarize action taken as well as the reasons for it, and 
record all roUcall votes as well as any views expressed. 

(b) Such transcripts or minutes shall be kept l>y the Tribunal for 2 years or 1 
year after the conclusion of the procee<iings, whichever is later. Any i>ortion of 
transcripts of meetings which the Chairman does not feel is exempt from discUv 
sure under § 301.13 will ordinarily lie available to the public within 20 working 
days of the meeting. Tran.scripts or minutes of closed meetings will lie reviewed 
by the Chairman at the end of each calendar year and if he feels they may at that 
time be disclosed, he will resubmit the question to the Tribunal to gain authori- 
zation for their disclosure, 
i 301.16   Requests to open or close meetings. 

(a) Any person may request the Tribunal to oi)en or close a meeting or disclose 
or withhold information. Such a request must be captioned "Request to Oi)en" 
or "Close" a meeting on a .specific date concerning a specific sul)ject. The refjuester 
must state his or her reasons, and include name and address, and desirably, tele- 
phone number. 

(b) In the case of a request to open a meeting the Tribunal has previously 
voted closed, the Tribunal nnist receive the request within 3 working days of the 
meeting's announcement. If not, it w-ill not be heeded, and the requester will lie 
so notified. Requests are desired in .seven copies. 

(c) For the Tribunal to act on a request to open or close a meeting, the ques- 
tion must l)e brought to a vote liefore the Tribunal liy one of the Commissioners. 
If the request Is grante<l, an amended meeting announcement will lie is.sued Im- 
mediately and the requester notified. If a vote is not taken, or If after a vote the 
request Is denied, the requester will also lie notified promptly. 
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i SOI.17   Ex partc communication. 
(a) No person not employed by the Tribunal and no employee of the Tribunal 

who iwrforms any investigative function in connection with a Tribunal proceed- 
ing shall communicate, directly or indirectly, with any meml)er of the Tribunal 
or with any employee involved in the decisions of the proceeding, with resjiect 
to the merits of any proceeding before the Tribunal or of a factually related 
proceeding. 

(b» No meml)er of the Tribunal and no employee involved in the decision of a 
proceeding .shall communicate, directly or indirectlj-, with any person not em- 
ployed by the Tribunal or with any employee of the TrilHinal who performs an 
investigative function in connection with the proceeding, with respect to the 
merit of any proceeding before the Tribunal or of a factually related procee<ling. 

(c) If an ex partc communication is made to or by any memlier of the Tribunal 
or employee involved in the decision of the proceeding, in violation of paragraph 
(a) or (b) of this section, such member or employee shall promptly inform the 
Tribunal of the sut)stance of such communication and of the circumstance sur- 
rounding it. The Tribunal shall then talte such action it considers appropriate; 
provided that any written ex partc communication and a summary of any oral 
ex partc communication shall be made part of the public records of the Tribunal, 
but shall not be considered part of the record for the purposes of decision unless 
introduced into evidence by one of the parties. 

(d) A request for information with respect to the status of proceeding shall 
not l)e considered an ex partc communication prohibited by this section. 

SUBPABT  0 PUBLIC   ACCESS  TO  ANII  INSPEC:T10S   OF  REt'OBUS 

The following is the manner in which Tribunal opinions, recommended deci- 
sions, orders, public reports and records shall be made available to the public. 
§ 301.21    Public records. 

(a) Final official determinations of the Tribunal will l)e published in the Fed- 
eral Register and include the relevant facts and the reasons for those deter- 
minations. 

(b) An annual report, required of the Tribunal to lje presented to the President 
and Congress each fiscal year, along with a detailed tiscal statement of account, 
will be available l>oth for in.spection at the Tribunal and for purchase from the 
Superintendent of Documents, U.S. Government Printing OflSce. Washington. 
D.C. 20402. 

(c) All other Tribunal records are avaihible. for inspection or copying at the 
Tribunal, except: 

(1) Records that relate solely to the internal personnel rules and practices of 
the Tribunal; 

(2) Records exempted by statute from disclosure; 
(3) Interoffice memoranda or correspondence not available by law except to 

a party in litigation with the Tribunal; 
(4) Personnel, medical, or similar flies whose disclosure would be an invasion 

of personal privacy; 
(5) Communications among Commissioners concerning the drafting of deci- 

sions, opinions, reports, and findings on any Tribunal matter of proceeding; 
(0) Offers of settlement which have not lieen accepte<l unless they have been 

made public by the offerer; 
(71 Records not herein listed but which may lie withheld as "exempted" if the 

Tribunal finds compelling reasons exist. 
{ 301.22    PuUic accss. 

(a) Information may be requested from the Tribunal in person, by telephone, 
or by mail. 

(b) If the material sought is not a Tribunal record, is exempted, or for some 
reason is unavailable, the person requesting it will lie so informed and, in the 
case of an "exempted record," will l)e explained the reason for the exemption and 
the procedure for appeal under the Freedom of Information Act, ji 301.13. 

(c) B>es for copies of Tribunal records are: $.4.^ per i«ge for 24 pages or less, 
and $.35 per page for 2.5 copies or more, with a minimum fee of $4; $10 for each 
hour or fraction thereof spent searching for records; $4 for certification of each 
document; and the actual cost to the Tribunal for any other costs incurred. 
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(a) If a request is made under the Freedom of Information Act (5 U.8.C. 662), 

it must 1)6 in writing. \te captioned "Freedom of Information Act Request," and 
Identify as accurately as possible, the information desired. 

(b» Within 10 woriiing days after the Tribunal has received such a refjuest, 
the Chairman shall inform the refjuester how the records may be inspected or 
copied and the cost (as under § 301.22) of copying. The chairman may, however, 
extend this time limit up to 10 working days if: 

(1) Records must he located or transferred; 
(2 \ Voluminous material must lie examined; 
(3) Other agencies with substantial interest in the matter must be consulted or 

other elements of the Tribunal must Ite consulted. 
In this case the requester shall be notified in accordance with 5 U.S.C. 552(a) 
(6)(B). 

(c) If the request is denied, the Chairman shall so inform the requester in 
writing, citing the exemption authorizing the denial and informing the requester 
that he or she may apical the denial to the Tribunal within 20 working days. 
Appeals must be in writing and must he acted on by the Tribunal within 20 work- 
ing days of their receipt. If the appeal is rejecte<l, the requester must tie so noti- 
fletl immediatelj- and informed of the provisions for judicial review under 5 U.S.C. 
552(a)(4). 
§ 301.24    Privacu Act. 

(a) The Privacy Act of 1974 (Pub. L. 93-579) 5 U.S.C. 552(a), concerns only 
requests which contain personal information retrievable by a personal identified. 
This section does not apply to personnel records located in Government-wide sys- 
tems elsewhere. 

The puriwse of the Privacy Act is to enable individuals to : 
(1) Learn if the Tribunal maintains records concerning them; 
(2) Have access to such records; 
(3) Learn if and to whom the Tribunal has disclose<l such records; and 
(4) Amend such records. 

The Tribunal, in compliance with iwragraph (a) (4) of this section, will record 
the disclosures of all records, their dates, the material disclosed, and to whom 
the material has been disclosed. 

(b) A request made under the Privacy Act must l)e in writing, captioned "Pri- 
racy Act Request." and identify as accurately as possible the records in question 
and the nature of the information desired. This .section is not to be construed as 
allowing an individual access to information compiled in reasonable anticipation 
of a civil action or proceeding. 

(c) The request must be signed by the iierson making it, and such signature 
will l)e considered certification that the person signing is either the individual 
involved or that person's guardian. If the Chairman considers it neces.sary, he 
may re<inire additional verification. Section 552(a) (i) (3) of the Privacy Act; 
5 U.S.C. 552(a) (i) (3), states the penalties for false representation. 

(d) If a medical record is involve<l and the chairman feels that its disclosure 
might adversely affect the individual, he .shall retpiire that person to designate 
a medical doctor to whom the record will \>e transmitted. 

(e) Within 10 working days after the Tribunal has received such a request, 
the Chairman shall acknowledge its receipt to the requester and within 30 days 
.shall inform the requester how the records may be inspected and the cost for 
copying, unless the re<'ords are exempted under 8 301.21 (c). 

(f) If an individual who has obtained access to iiersoual records wishes to 
have those records amended, he or she must make such a request in writing, 
state the nature of the information desired amended, and cite the reasons. Within 
10 working days after the Tribunal has received such a re<iuest, the Chairman 
shall acknowledge its receipt and inform the re<inester whether or not the 
re<iuest has been granted. If the request is denied, the Chairman shall explain 
why and inform the requester of the right to appeal the denial to the Tribunal. 
All aiUH-als uuist be in writing, with the caption "Privacy Act Apjjeal," and the 
Chairman will inform tlie rei|uester of their disixisition within 30 working days, 
unless there is good cau.si' for the time to be extende<i. If the api)eal is denied 
the re<iuester will \>e notified of tlie jirovision for judicial review under 3 U.S.C. 
3o2(b). 

(g) Kxempt from this section is all investigatory material compiled for law 
enforcement purposes as stipulated in 3 U.S.C. 5i52(k) (2). 



70 

SUBPART I)—EQUAL EMPLOYMENT OPPOBTUNITY 

it 301.31 Purpose. 
(a) This section sets fortli the Trildiiial's iwlicy concerning Kqunl Employment 

Opportunity and the complaint procedures in the case of discrimination. 
(b) The policy of the Tribunal is to oppose discrimination in all areas of job 

application, employment, and promotion on the basis of race, religion, sex. na- 
tional origin, age, or physical handicap; this is because such a policy is right 
and any other would be morally indefensible. This iwliey will be pursued actively 
and affirmatively. 
i 301.32 Recruitment and hiring. 

(a) Except in the case of the personal staffs of Commissioners, responsibility 
for eijual employment opportunity is the Trilmnal's as a wliole; however, the au- 
thority to execute this policy may be delegated to a Personnel Committee. 

(b) All hiring will l)e done on the basis of individual qualitications, without 
discrimination. The criteria of who is best qualified to fill a vacancy rests with 
the Tribunal, but there will be no criteria which dLscrimlnates in the areas cov- 
ered by 1301.31(b). 

(c) In soliciting job ai)plicant8, systematic efforts will be made to locate and 
encourage qualified minority and women candidates. Where appropriate, the po- 
sitions will be advertised in pulilications with primarily minority and women 
readership and announced through organizations or groups with high minority 
and women representation. 

(d) Applicants for the same position will be required to have the same skills 
and to provide the .same background information. The total number of applicants 
considered must reflect the proiwrtion of minorities and women reasonably avail- 
able for sudi a position. The criteria by which applicants are screened and se- 
lected shall be job related. 
i 301.33 Complaint procedures. 

(a) Any person who believes tliat he or she has been discriminated against 
on the basis of race, religion, .sex, national origin, age, or physical handicap, must 
first resolve such n complaint through the following procedure before taking 
civil action. Before a complaint may be presented formallj- the procedures for 
resolving it informally must be exhausted. 

(1) Informal rtim/ilaint prorcdtircs.— (i) AVIthiu 30 days of an alleged dis- 
criminatory act, or in the case of a personnel action, within 30 days of its ef- 
fective date, the comi)laInant must contact the Chairman of the Personnel Com- 
mittee and explain the case for the complaint. In case the complaint Is against 
the Chairman of the I'cr.sonncl Committee, it will be made to the chairman of 
the Tribunal. The complainant may be accompanied or represented by any i)erson 
of his or her choosing. 

(ii) The chairman of the Personnel Committee, or the Chairman of the Tri- 
bunal, or a Conimi.'isiouer designated by the Chairman, .shall then make whatever 
inquiry seems necessary into their cirmumstances surrounding the complaint and 
.shall attempt to resolve it informally through coun.seling. Such counseling shall 
be completed within twenty-one (21) days of the date on which the complaint was 
lir.st brought, and written record will be kept. If an informal resolution is reached, 
its terms will be in writing. The identity of the complainant at this stage, how- 
ever, will at no time l)e revealed unless he or she .specifically authorizes it. 

(ill) If an informal resolution is not reached, the complainant will be advised 
that he or she may then file a fonnal complaint. 

(2) Formal romplaint procedure.— (i) Within 15 days of the final counseling 
session under the informal procedure altove, and if no resolution has been 
reached, the complainant may file a formal written complaint addressed to the 
Chairman of the Tribunal, signed by tlie complainant, and specifying all the 
details surrounding the complaint. 

(ii) On receipt of the complaint, the Chairman shall request an investigation 
by the Chairman of the Personnel Committee and two Commissioners not on 
tlie Committee. Tliis investigation will review thoroughly all the circumstances 
surrounding the alleged discrimination and analyzi- the treatment of the com- 
plaint as compared with others in the same situation. The results shall be in 
writing and a copy sent to the complainant. The complainant shall then be given 
the opportunity to meet with the Commissioners who prepared this report to try 
to reach an adjustment of the complaint. Tlie complainant may be accompanied or 
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represented by a person of his or her own choosing. If the complainant Is an em- 
ployee of the Tribunal, he i>r she shall be allowed sufficient official time to pre- 
sent the complaint. If the complainant ha.s designated another Tribunal employee 
to advise or represent hiui, tliat person shall be allowed sufficient official time 
to perform the api)ropriate duties. 

(iii) If an adjustment is reached at this point, it must be signed by the com- 
plainant and ."hall serve to terminate the matter. If an adjustment is not reached, 
the investigative report will be transuiitted to the Chairman of the Tribunal, 
and the Tribunal shall malve a disposition of the complaint to take affect witliin 
15 days. This disposition will be relayed to the complainant in writing immedi- 
ately. The complainant shall also be advised of his or lier right to file a civil 
action, or in the case of an employee of the Triluinal to demand a hearing. 

(iv) Witliin 15 days of the announcement of the Tribunal's jiroiiosed disposi- 
tion, a complainant who is an employee of the Tribunal may request a hearing. 
Upon receipt of such a reijuest, the Chairman .shall reipiest from another Federal 
agency, a (lualified Hearing Kxaminer who has been certified to hear Equal 
Kmploymeut Opportunity complaints. 

(v) The Hearing Kxaminer. within 21 days, shall conduct a hearing. Wit- 
nesses will be allowed to testify, but their testimony uju.st relate only to the com- 
plaint; information will be admitted into evidence, bnt only information having 
a direct liearing on the complaint. Both parties to the complaint shall have the 
opportunity to cross-examine. The hearing shall be recorded, and the transcript 
as well as the findings and recommendations of the Hearing Examiner shall be 
transmitted to the Tribimal for a final decisiim. 

(vi) The Triluinal will give .special consideration to the recommendations of 
the Hearing Rxaniiiier. and if he wishes to reject or modify those recommenda- 
tions, the Tribunal must acvompnny such a decision with a letter detailing his 
reasons. The Tribunal's final decision will be accomi>anie<l by a copy of the Hear- 
ing Examiner's findings and recommendations and a transcript of the hearing. 

(vii) After the decision has been issued, the complainant shall lie advised 
immediately that he or she has the right to file a civil action in the appropriate 
District Court within 30 day.s. 

(viii) If within one hundred eighty (180) days from the date the complainant 
first brought the complaint, the Tribunal has failed to issue a decision, the com- 
plainant will also have tlie right to file a civil action. 

(ix) Where discrimination is found, the Trilninal shall review the matter 
whicli gave rise to the complaint and determine whether or not disciplinary ac- 
tion is nec«ssary. The basis for this action shall be in writing, but not included 
in tlie complaint file. 

i SOl.Si Third party allegation of riinrri mi nation. 
Organizations or third parties may liring allegations of discrimination against 

the Trilinnal in areas unrelated to individual complaints, but .such allegations 
must lie in writing, and in sufficient detail for tlie Trilinnal to investigate tliem. 
The Tribunal may order an investigation, and the party bringing the allegations 
will be informed of its results as well as of any decision by the Tribunal and 
corrective action. 

§ S0J.35 Business retations. 
Busines.s contracts entered into by the Tribunal shall stipulate that all con- 

tractors, subcontractors, and suppliers to the Tribunal cwiform in their own 
policies with the substance of the Tribunnrs Equal Employment Opportunity 
Policy. 

Sl'BPABT   E—PROCEDUKKS    .^M)   REGULATIONS 
S SOJ.iO Scope. 

All Tribunal proceedings will lie governed by the procedures of this iSubpart. 
This snbpart does not apply to general statements of policy or to rules of agency 
organization, procedure, or practice. 

5 SOUl Formal hearings. 
(a) The formal hearings which will be conducted pursuant to the rules of 

this snbpart are rate adjustment proceedings, royalty fee distribntion proceed- 
ings, and all rulemaking proceedings in which it has been determined to con- 
duct a hearing. The Tribunal may al.so, on its own motion or on the petition of 
an interested party, hold other proceedings It deems necessary on any matter 
it has the authority to investigate, in order to obtain information in determining 
its ixilicies, in exercising its dutes. or informulating or amending its rules and 
regulations. Such proceedings also will be subject to the rules of this snbpart. 
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(b) Studies or conferences the Triliimal may hold in carrying out its statu- 
tory responsibilities may be conducted in whole or In part under the provisions 
of this subpart, depending upon the discreation of tbe Tribunal. 
§ 301.42. Suspension, amendment, or icaiver of rules. 

(a) The provisions of this subpart may be suspended, revoked, amended, or 
waived, in whole or in part, at any time by the Tribunal for good cause shown, 
subject to the provisions of the Administrative Troccdure Act. Where procetlures 
have not l)een specifically prescribed in this subpart, the Tribunal sliall follow 
those which in its opinion will best serve the purposes of a proceeding. 
§ 301.43 Notice of proposed ruletnakinff. 

(a) General noti(x\—Public notice for rate adjustment and royalty distribu- 
tion proceedings is covered In Subiwirt F and G of tins Part. Before the adoption 
of any rule of general applicability, or the commencement of any hearing on any 
proposed rulemalcing. the Tribunal shall publish a general notice in the Federal 
Register, such notice to be published not less than 30 days prior to the date on 
which the proposed rules may be considered liy the Triliunul. or the date of any 
hearing on such proposed rules. However, where the Tribunal, for good cause, 
finds it impructicable, unneces.sury, or contrary ti> the public interest to give 
such notice, it may adopt the rules without notice by incorporating a finding to 
such effect and a concise statement of the reasons therefor in the notice. 

(b) Notice.—A rule proceeding .shall commence with a notice of proposed rule- 
making. Such notice shall be published in the Federal Register, and to the ex- 
tent practicable, otherwise nmde available to interested ijersons. The notice shall 
include: (1) The terms or substance of the proposed rule or a description of 
the subjects and issues involved; (2) reference to the legal authority under which 
the rule is proposed; (3) a statement describing the particular reason for the 
rule: and (4) an invitation to all interested ix?rsons to comment. 

(c) Hearing notice.—A hearing notice of proposed rulemaking .shall l>e pub- 
lished in the Federal Register, and to the extent practicable, otlierwise made 
available to interested persons. The hearing notice shall include: (1) Desig- 
nated issues which are to be considered; (2) the time and place of hearing, and 
(3) instructions to interested per.sons seeking to make oral presentations. 
J 301.44 Conduct of proceedings. 

(a) At the oi)eninR of the proceeding the Chairman shall announce the sub- 
ject under consideration. 

(b) Only Commissioners of the Tribunal, authorized Tribunal staff, or counsel 
as provided in this chapter shall question witnesses. 

(f) Subject to the approval of the Tribunal, the Chairman will have the re- 
sponsibility for: 

(1) Setting the order of presentation of evidence and api)earance of witnesses. 
(2) Ruling on objections and motions ; 
(3) Administering oaths and affirmations to all witne.sses; 
(4) Making all rulings with respect to introducing or excluding documen- 

tary or other evidence; 
(.">) Regulating the course of the proceedings and the decorum of the parties 

and their counsel, and insuring that the proceedings are fair and Impartial; 
(6) Announcing the .schedule of subsequent hearings; 
(7) Taking any other action which is consistent wtih the chapter and which 

has been authorized by the Tribunal. 
(d) With all du" regard for the convenience of witnesses. prowe<lings .shall be 

conducted as expeditiously as possible. 
(e) Following the opening statement, the Tribunal may convene first in ex- 

ecutive ses.sion if .such is the refjulrement of a statute or rule. 
jl 301.45 Declaratory rulings. 

In accordance with 5 U.S.C, Sec. 5.>l(e), the Tribunal may on motion of Its 
own, or on motion of an interested party, issue a declaratory ruling in order to 
terminate a controversy or remove uncertainty. 
g 301.46 Testimony under oath or affirmation. 

All witnesses at Tribunal proceedings shall be required to take an oath or af- 
firmation before testifying; however, attorneys who do not appear as witnesses 
shall not be required to do .so. 
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§ SOl.-if Tronscript and record. 
(a) An official reporter for the recording and transcribing of hearings will be 

designated by the Tribunal from time to time. Anyone wishing to inspect the 
transcript of any bearing may do so at the Tribunal; however, anyone wishing 
a copy must purchase it from the official reporter. 

(b) After the close of the hearing, the complete transcript of testimony to- 
gether with all exhibits shall be certified as to identity l>y the Chairman and 
filed in the offices of the Tribunal. 

(c) The transcript of testimony and all exhibits, papers, and requests filed 
in the proceeding, shall constitute the exclusive record or decision. Any decision 
resting on official notice of a material fact not appearing in the record shall 
automatically afford any party, on timely request, to have an opportunity to 
show the contrary. 
§ S0148 Closing the hearing. 

To close the record of hearing, the Chairman shall make an announcement 
that the taking of testimony has concluded. In its descretion the Tribunal may 
close the record as of a future specified date, and allow time for exhibits yet to 
be prepared to be admitted: Provided, That the parties to the proceeding stip- 
ulate on the record that they waive the opportunity to cross-examine or present 
evidence with re.spect to such exhibits. The record in any hearing which has 
been recessed may not be closed by the Chairman prior to the day on which the 
hearing is to resume, except upon 10 days' notice to all parties. 
§ SOl.^9 Documents 

(a) Copies of documents.—The original and 15 copies of every document filed 
and served in proceedings before the Tribunal shall be furnished for the Tribu- 
nal's use, except exhil>its made a imrt of the record. 

(b) Subscription and vertification.— (1) The original of all documents filed 
by any party representeed by counsel, shall be signed by at least one attorney 
of record and list his address and telephone number. All copies shall be con- 
firmed. Except when otherwise specifically provided, documents signed by the 
attorney for a party need not be vertified or accompanied by an affidavit. The 
signature of an attorney constitutes certification by him that he has read the 
document, that to the best of his knowledge and belief here is good ground to 
suppon it, and that it has not been interix)sed for delay. 

(2) The original of all documents filed by a party not represented by coimsel 
shall be both signed and vertified by that party and list that party's address 
and   telephone   muiiber. 

(3) The original of a document that is not signed, or is signed with intent to 
defeat the purpose of this section, may be stricken as sham and false and the 
matter proceed as though the document had not been filed. 
§ 301.50 Reopening of proceedings, modification or setting. 

(a) Condition for reopening.—(1) Except in the case of rate adjustment pro- 
ceedings and distribution proceedings the Tribunal may, upon [wtition or its 
own motion, reopen any proceeding, after reasonable notice, for the purpose of 
rehearing arguments or reconsideration. 

(2) After granting an opportunity to be heard, the Tribunal may alter, modify 
or set aside in whole or in part, the report of its finding or order if it finds such 
action required by changed conditions, by material mistake of fact or law, or 
by the public interest. 

(b) Petition for reopening.—A petition for reopening shall be made in writing 
and shall state its grounds. If it is a petition to take further evidence, the 
nature and purpose of the new evidence to be adduced shall be stated briefly, 
and an explanation given for why such evidence was not available at the time 
of the prior hearing. If it is a petition for reargument or reconsideration, the 
matter that is claimed to have been erroneously decided shall l>e specified and 
the alleged errors outlined briefly. Copies of the petition shall be furnished to 
aU participants or their counsel. 

(c) Stay of rule or order.—No i)etition for reopening nor permission for re- 
opening .shall constitute a stay of any Tribunal rule or order: e.xcept that the 
Tribunal may postpone the effective date of any action taken by it pending ju- 
dicial review and if, in the Tribunal's opinion, justice so requires. 
5 SOl.SI Rules of etHdcnce. 

(a) Admissibility.—In any public hearing before the Tribunal, evidence which 
is not unduly repetitious or cumulative and its relevant and material shall be 
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admissible. The testimony of any witness will not be considered evidence In 
a proceeding unless the witness has been sworn. 

(b) Documentary evidence.—Evidence which is submitted in the form of 
documents or detailed data and information shall be presented as exhibits. 
Relevant and material matter embraced in a document containing other matter 
not material or relevant or not intended as evidence must be plainly designated 
as the matter offered iu evidence, and the immaterial or irrelevant parts shall be 
marked clearly so as to .show they are not intended as evidence. A document in 
which material and relevant matter occurs which is of .such bullc that it would 
unnecessarily encumlier the record, may Instead be marked for identification, 
and the relevant and material parts, once properly authenticated, may be read 
into tlie record. If the Tribunal desires, a true copy of the material and relevant 
matter may l)e presented in extract and submitted as evidence. Anyone present- 
ing documents as evidence must present copies of all other participants at the 
liearing or their attorneys, and afford them an opiwrtunity to examine the docu- 
ments in their entirety and offer any other portion in evidence which may l>e 
felt material and relevant. 

(c) Documents filed with the Tribunal.—If the matter offered in evideuc-e is 
contained in documents already on file with the Tribunal, the documents them- 
selves need not be produced, but may instead be referred to according to how 
they have been filed with the Tribunal. 

(d) Public documents.—If a public document is offered In evidence either in 
whole or in part, such as an official report, decision, opinion or pulUished .scientific 
or economic data, and the document has been issued by an Executive Department. 
a legislative agency or committee, or a Federal administrative agency (Govern- 
ment-owned corporation included), and is proved by the party offering it to be 
reasonably available to the public, the document need not be produced physically, 
but may be offered instead by identifying tlie document and signaling the relevant 
parts. 

(e) Copien to ijarUcipntitn.—Copies of all preiwred testimony and exliibits 
must be distributed to tlie Tribunal and to other participants or their coun.sel at 
a hearing, unless the Chairman directs otherwise. For its use the number of 
copies the Tribimal requires is seven. 

(f) Reception and ruling.—Any ruling on the admissibility of evidence will lie 
made by the Chairman, and he .•••hall control tlie reception of evidence and insure 
that it confines itself to the issues of tlie proceeding. 

'K) Offers of proof.—If the Chairman rejects or excludes proiiosed oral testi- 
mony and an offer of proof is made, the offer of proof shall consist of a statement 
of the substance of the evidence which is is contended would have been adduced, 
iu the case of documentary or written evidence, a copy of such evidence shall be 
marked for identification and .shall constitute the offer of proof. 

(h) Introduction of studies and antili/sis.—If studies or analysis are offered iu 
evidence, they shall state clearly the study plan, all relevant assumptions, the 
techniiiues of data collection, and tlie techniques of estimation and testing. The 
facts and Judgments upon which conclusions are based shall lie stated clearly, 
together with any alternative courses of action considered. If requeste<l. tabula- 
tions of input data shall be made available to the Tribunal. 

(i) Statistical studies.—Statistical studies offered in evidence shall lie acconi- 
iwnied by a summary of their a.ssnmptions. their study plans, and their pro- 
cedures. Supplementary details shall be adde<l in appendices. For each of the 
following tyiies of .statistical .studies the following should be furnished : 

(1) Sample surreys.— (i) A clear description of the survey design, the defini- 
tion of the universe under consideration, the .sjimpling frame and units, the 
validity and confidence limits on major estimates : and 

(II) An explanation of the method of selecting the sample and of which char- 
acteristics were measured or counted. 

(2) Economclrie inrrstigations.—•(!) A comiUete description of the econome- 
tric model, the reasons for each assumption, and the reasons for the .statistical 
specification ; 

Ml) A clear statement of how any changes in the assumpticms might affect the 
final re.sult; and 

(ill) Any available alternative studies, if requested, which employ alternative 
models ami variables. 

(.S) Experimental analysis.— (i) A complete description of the design, the 
controlled conditions, and the implementation of controls; and 

(il) A complete description of the methods of observation and adjustment of 
observation. 
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(4) Studies involving statistical methodology.— (i) The formula used for 
statistical estimates: 

(li) The standard error for each component; 
(iii) The test statistics, the description of how the tests were conducted, re- 

lated computations, computer programs, and ull final results, and 
(iv) Summarized descriptions of input data and, if requested, the input data 

itself. 
(j) Cumulative evidence.—Cumulative evidence will he disoournged hy the 

Tribunal and the Tribunal may limit the number of witnesses that may be heard 
In behalf of any one party on any one issue. 

(k) Further evidence.—At any state of a hearing the Chairman may call upon 
any party to fnrni.sh further evidence upon any issue. 

(1) Rights of parties as to presentation of evidence.—Every participant shall 
have the right to present his case by oral or documentary evidence, to submit 
rebutal evidence, and to conduct such cross-examination as may be necessary to 
disclose the facts fully and truthfully. The Chairman, however, may limit intro- 
duction of evidence, e.xamination, and cros.s-examination if in his judgment this 
evidence or examination would be cumulative or cause undue delay. 

{ 301.52 Participation in any proceeding. 
Interested persons will be afforded an opportunity to participate in any pro- 

ceeding and submit written data, views, or arguments, with or without the 
opportunity to present the same orally. If proposed rules are required by statute 
to be made on the record after oi)portuiiity for a hearing, such a hearing shall be 
conducted pursuant to 5 U.S.C., Subchapter II, and 7 I'.S.C, and the procedure 
will be the same as in § 301.ri.5 herein. 

iSOI.oS Examination, cross-craminatiou. and rebuttal. 
(a) Each Commissioner may examine any witness at any time. 
(b) Examination, cro.ss-examination, and rebuttals relevant to the issues under 

consideration, shall be allowed by the Chairman, but only to the extent they are 
necessary for a full and true disclosure of the facts. 

(c) Selection of representatives for eross-cj-nniinnfion.—The Tribunal will en- 
courage individuals or groups witi the same or similar interests in a proceeding 
to select n single representative to conduct their examinalioii and cross-examina- 
tion for them. However, if there is no agreement on tlie selection of a representa- 
tive, tlien each individual or group will be allowed to conduct his own 
examination and cross-examination, but only on issues affecting his particular 
interest. 

{ 301.54 Proposed findings and conclusions. 
(a) Any party to the proceeding may file proposed findings of fact and con- 

clusions, briefs, or memoranda of law. or may be directed by the Chairman so to 
file, such filings to take place within 20 days after the record has been dosed, 
unle.ss additional time is granted. 

(b) Failure to file when directed to .so do may be considered a waiver of the 
right to participate further in the proceeding, unless good cause is .shown. 

(c) Propo.sed findings of fact shall \n' numbere<l by paragraph and include all 
l)asic evidentiary facts developed on the record u.sed to support proposed con- 
clusions and cite appropriately the record for each evidentiary fact. Proposed 
conclusions shall be stated .separately. Proposed findings submitted l)y someone 
other than an applicant in a proceeding shall be restricted to those issues which 
8[)eciflcally affect that person. 

(d) Proof of service upon all other counsel or parties in a proceeding must 
accomiwny pleadings and all other iwiters filed under this section. 

I S0I..55 Promulgation of rules or orders. 
(a) In adopting a rule or order the Tribunal will con.sider all relevant matters 

of fact, law, and policy, and all relevant matters which have been presented by 
Interested persons, and will exerci.se due discretion. Together with a conci.se gen- 
eral statement of its basis and pun>ose and any neces.sary findings, tlie rule or 
order will be publi.shed in the FEDEHAL REC.ISTER, and if any other public notice is 
necessary that will be made also. 

(b) The effective date of any rule, or its amendment, suspension, or repeal, 
will be at least 30 days after it is p»d)lished in the FBUKRAL REGISTEIB, unless good 
cause has been shown and is published with the rule. 
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§ S01.5G Public suggestions and comments. 
(a) The Tribunal encourages the public, not just those jiersons subject to its 

regulations, to submit suggestions and proposals concerning any substantial 
question before it, when that question will have substantial impact either upon 
those directly regulated by the Tribunal or uixjn others. It is in the best interest-s 
of both the Tribunal and the public at large that the Tribunal be advised on 
Issues and problems that are ixitentially significant to it. This will permit the 
Tribunal to consider policy questions and administrative reforms early enough 
so that they may be viewed in a general context and not in the detailed applica- 
tion of a particular proceeding. 

(b) Upon receiving such suggestions or proposals, the Tribunal shall review 
them and take whatever action seems necessary. Further information may be 
requested from the party submitting the suggestion or proposals, and the Tri- 
bunal staff may be asked to make a study, or an informal public conference may 
be held. Conferences or procedures undertaken pursuant to this .section .shall not 
be deemed subject to the Administrative Procedure Act with respect to notii-e of 
rulemaking. They are Intended by the Tribunal simply as a means of determining 
the need for Tribunal action, prior to issuing a notice of projwsed rulemaking. 

(c) Such suggestions or proposals, however, shall be filed in accordance with 
the Tribunal's rules. 

(d) This policy may not be us«d to advocate ex parte a position in a pending 
proceeding. Suggestions or proposals offered must relate to general conditions, 
such as conditions in industry, the public interest, or the policies of the Tribunal. 

SOBPABT F—BATE ADJUSTMENT PROCEEDINGS 
S 301.60   Scope. 

This chapter governs only those proceedings dealing with royalty rate adjust- 
ments affecting cable television (17 U.S.C. Ill), the production of phonorecords 
(17 U.S.C. 115), coin-operated phonorecord players (jukeboxes) (17 U.S.C. 116). 
and non-commercial broadcasting (17 U.S.C. 118). It does not govern unrelated 
rulemaking proceedings. Those provisions of subpart B generally regulating the 
conduct of proceedings shall apply to rate adjustment proceedings, unless they 
are inconsistent with the specific provisions of this subpart. 
§ 301.61    Commencement of adjustment proceedings. 

(a) In the case of cable television, phonorecords, and coin-operated phono- 
record players (jukeboxes) rate adjustment proceedings will commence by the 
publication of a notice to that effect in the FEDERAL REGISTER on January 1. 1980, 
pursuant to 17 U.S.C. 804(a) (1). In the case of non-commercial broadcasting the 
notice will be published on .Tune 30, 1982 and at 5-year intervals thereafter, pur- 
suant 10 U.S.C. 118(c). The notice shall, to the extent feasible, describe the gen- 
eral structure and schedule of the proceeding. 

(b) Initially, as outlined In paragraph (a) of this section a petition from an 
interested party is not necessary to commerce proceedings. Thereafter, however, 
for rate adjustment proceedings to commerce, a petition must be filed by an inter- 
ested party according to the following schedule: 

(1) Cable Television : During 1986 and each subsequent fifth calendar year. 
(2) Phonorecords : During 1987 and each subsequent 10th calendar year. 
(3) Coin-operated phonorecord players (jukelwxes) : During 1990 and each 

sub.sequent 10th calendar year. 
(c) Cable television rate adjustment proceedings may also be commenced by 

the filing of a petition, according to 17 U.S.C, S01(b)(2)(B) and (C). if the 
Federal Communications Commission amends certain of its rules concerning the 
carriage by cable of broadcast signals, or with respect to syndicated and s|>orts 
program exclusivity. 

(d) In the case of non-commercial broadcasting, a petition is not necessary 
for the commencement of proceedings. They commence automatically according to 
paragraph (a) of this section. 
S 301.6i   Content of petition. 

(a) The petition shall detail the petitioner's interest in the royalty rate suffici- 
ently to iiermit the Tribimal to determine whether the petitioner has "significant 
Interest" in the matter. The petition must also identify the extent to which the 
petitioner's interest is shared by other owners or users, and owners or users with 
similar interests may file a petition jointly. 
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(b) In the case of a t>etltion for rate adjustment as the result of a Federal 
Communications Commission rule change, the petition shall also set forth the ac- 
tion of the Federal Communications Commission which the party filing the peti- 
tion feels authorizes a rate adjustment proceeding. 

f 301.63   Consideration of petition. 
The Tribunal shall not start to consider any petition before the expiration of 

90 days from the start of the calendar year specified in § 301.61(b) or 90 days 
from the effective date of the Federal Communications Commission action men- 
tioned in § 301.62(c). Similar petitions may be joined together by the Tril)unal for 
the purpose of determining "significant interest", and the Tribunal may permit 
written comments or a hearing on pending petitions. 

! 301.64   Disposition of petition. 
At the end of the 90-day period, the Tribunal shall determine as expedltlously 

as possible it one or more petitioner's interest is "significant"; and shall publish 
in the FEDERAL REGISTEB a notice of its determination and the reasons therefor, 
together with a notice of the commencement of proceedings if it has been deter- 
mined to commence a proceeding. Any commencement notice shall, to the extent 
feasible, describe the general structure and schedule of the proceeding. 

i 301.65   Rate adjustment proceedings. 
In any rate adjustment proceeding, all interested persons shall have the oppor- 

ttmity to present written comments and oral testim<my, subject to the general 
provisions of subpart E. 

{ 301.66   Publication of proposed rate determination. 
(a) Following the conclusion of the hearings, the Tribunal shall publish as 

soon as possible in the FEDERAI, REGISTER, a notice of its proposed findings and con- 
clusions in the rate adjustment proceeding. The Tribunal shall afford all parties 
a reasonable opportunity to submit written comments on the proixxsed determina- 
tion. The Tribunal may, if necessary, conduct additional hearings. 

(b) A proposed determination will not be published if, in the Tribunal's judg- 
ment, a final determination cannot feasible be rendered before the year's end as 
required by 17 U.S.C. 118(c) and 17 U.S.C. 804(e) concerning the termination of 
proceedings. 

f 301.67   Final determination. 
Upon the conclusion of the procedures for proposed determinations describe<l in 

i 301.66, or upon the conclusion of the rate adjustment proceedings provided in 
i 301.65, if the publication of a proposed rate determination is not feasil)le because 
of the requirements to reach a final determination before the end of the vear (17 
U.S.C. 118(c) and 17 U.S.C. 804(e) ), the Tribunal shall publish in the VKIIERAL 
REGISTER a written opinion stating in detail the criteria it found applicable, the 
facts found relevant, and the specific reasons for its determination. 

S 301.68   Reopening of proceedings. 
Following the publication of a final determination in the FEDERAL REGISTER the 

Tribunal shall not reopen or conduct any further proceedings. 

i 301.69   Effective date of final determination. 
A final determination by the Tribunal shall become effective thirty days follow- 

ing its publication in the FEDERAL REGISTER, unless an appeal has been filetl prior 
to that time pursuant to 17 U.S.C. 810 to vacate, modify or correct a determina- 
tion, and notice of the appeal has been served on all parties who appeared in the 
proceeding. 

STJBPABT O—ROYALTY FEES DIBTBIBUTION PROCEEDINGS 

1307.70    Scope. 
This subpart governs only those proceedings dealing with the distribution of 

compulsory cable television and coin-operated phonorecord player (jukebox) roy- 
alties deposited with the Register of Copyrights, according to the terms of 17 
U.S.C. 111(d) {5) and 116(c). It does not govern unrelated rulemaking proceed- 
ings. Those provisions of subpart E generally regulating the conduct of prncee<i- 
Ings shall apply to royalty fee distribution proceedings, unless they are incon- 
sistent with the specific provisions of this subpart. 

tS-OSl   0-79 
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f SOl.tl    Commencement proceedings. 
(a) Cable television. In the case of compulsory royalty fees for secondary 

transmissions by cable television, any person claiming to be entitled to such fees 
must file a claim with the Tribunal during the month of July each year in accord- 
ance with Tribunal regulations. 

(b) Coin-operated pkonorccord planers. In the case of compulsory royalty fees 
for the use of nondramatic musical works by coin-operated phonorecord players 
(jukeboxes) any person claiming to l)e entitled to such fees must file a claim with 
the Tribunal during the month of January each year in accordance with Tribunal 
regulations. 

§ 301.72   Determination of controversy. 
(a) Cable television. After the first day of August each year, the Tribunal shall 

determine whether a controversy exists among the claimants of cable television 
compulsory royalty fees. In order to determine whether a controversy exists, the 
Tribunal may conduct whatever proceedings it feels necessary, subject to the pro- 
cedures and regulations of subpart E. The results of this determination shall be 
announced in the FEDERAL REGISTEB. If the Tribunal decides that a controversy 
exists, the FEDERAL REGISTER notice shall also announce the commencement of the 
royalty distribution proceeding, and shall, to the extent feasible. descril)e the 
general structure and schedule of the proceeding. 

(b) Coin-operated phonorecord players. After the ilrst day of October each year, 
the Tribunal shall determine whether a controversy exists among the claimants 
of coin-operated phonorecord player (jukebox) compulsory royalty fees. In order 
to determine whether a controversy exists the Tribunal may conduct whatever 
proceedings it feels necessary, subject to the procedure.* and regulations of sub- 
part E. The results of this determination .shall l>e announced in the FEnERAi. 
REGISTER. If the Tribunal decides that a controversy exists, the FEDERAL REGISTER 
notice shall also announce the commencement of the royalty di.stribution proceed- 
ing, and shall, to the extent feasible, describe the general structure and schedule 
of the proceeding. 

§ 301.73    Royalty distribution proceedings. 
In any royalty distribution proceeding all interested claimants shall have the 

opportunity to present written comments and oral testimony, subject to the gen- 
eral provisions of subpart E. 

{ 301.7i    Publication of proposed royalty distribution determination. 
(a) Following the conclusion of the hearings, the Tribunal shall publish, as 

soon as possible, in the FEDERAL REGISTER, a notice of its proposed tindiiig.s and 
conclusions In the royalty dLstribution proceeding. The Tribunal shall afford all 
claimants a reasonable opportunity to submit written comments on the proposed 
determination. The Tribunal may. if necessary, conduct additional hearings. 

(b) A proposed determination will not be published if, in the Tribunal's judg- 
ment, a final determination cannot feasibly \>e rendered tiefore the year's end. 
as required by 17 U.S.C. S04(e) concerning the termination of proceedings. 

i 301.75   Final determination. 
Upon the conclusion of the procedures for proposed determination described in 

S .SOI.74. or upon the conclusion of the royalty distribution proceedings provided in 
{ 801.75, If the publication of a proposed royalty distribution determination Is 
not feasible because of the requirements to reach a final determination before the 
end of the year (17 U.S.C. 804(e)), the Tribunal shall publish in the Federal 
Register a written opinion stating in detail the criteria it found applicable, the 
facts found relevant, and the .specific reasons for its determination. 
g 301.76   Reopening of proceedings. 

Following the pulilication of a final determination in the Federal Register, the 
Tribunal shall not reopen or conduct any further proceedings. 
g 301.77   Effective date of final determination. 

A final determination by the Tribunal shall become effective thirty days fol- 
lowing its publication in the Federal Register, unless an appeal has been filed 
prior to that time pursuant to 17 U.S.C, 810 to vacate, modify, or correct a 
determination, and notice of the appeal has been served on all parties who ap- 
peared in the proceeding. 
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[FR Doc. 78-32471 Filed 11-16-78; 8:45 am] 

APPENDIX 2 

BIOGBAPHICAL SKETCH 

Douglas Coulter, Chairman, Copyright Royalty Tribunal, Harvard University, 
B.A., I'hi Beta Kappa, 1963; European Institute of Business Administration, 
Fontainebleau, France, M.B.A., 1970; Harvard Business School, M.B.A.. 1971: 
served in U.S. Army Special Forces, 1964-1967; assistant to the dlrec-tor of ti- 
nance, AMP de France, Inc., 1969; campaign staff, McGovern presidential cam- 
paign, 1971-1972; free-lance writer, 1973-1976; campaign staff, Carter presiden- 
tial campaign, 1976. 

BIOOBAPHICAL  SKETCH 

Thomas C. Brennan is a life-long resident of New Jersey. He graduated magna 
cum laude from Seton Hall University and received his J.D. and LL.M. degrees 
from Georgetown University. He had a long association with the United States 
^ienutl• Committee on the .Judidary, iirindpall.v as Chief Coun.sel of the Sub- 
committee on Patents, Trademarks and Copyrights. He was nominated by Presi- 
dent Jimmy Carter as the senior commissioner of the Copyright Royalty Tri- 
bunal, and has been elected as the first Chairman of the Tribunal. 

BIOORAPHICAL  SKETCH 

Mary Lou Burg, Commissioner, Copyright Royalty Tribunal, University of Wis- 
consin, B.S., 1952; General Manager and Sales Manager, radio station WYLO. 
Wisconsin, 1967-1970; Sales Repre-sentatlve, WYLO, Wisconsin, 1964-1967. Di- 
rector of Continuity and Public Service. WEMP, Wisconsin, 1958-1964; sales and 
program promotion writer, WXIX-TV, Wisconsin, 1955-1957; sen-ed as vice 
chairman and deputy chairman, Democratic National Committee, 1970-1977. 

BIOOaAPHICAL sKirrcH 

Clarence L. James, Jr., Commissioner, Copyright Royalty Tribunal; Pasadena 
City CoUege, A.A, 1953; Ohio State University, B.S., 1957: Cleveland Marshall 
College of Law, Cleveland State University, J.D., 1962; Case Western University : 
Management Development Program, 1968. Held various staff positions with the 
Legal Aid Society of Cleveland, Inc., 1964-1968; Chief Counsel to City of Cleve- 
land, 1968; Director of Law/Deputy Mayor of Cleveland, 1968-71; campaign 
staff. Carter presidential campaign, 1976; Special Counsel to Attorney General, 
State of Ohio 1972-1977; law practice with James Moore, Douglas & Co.. LPA, 
1971-77. Commissioner James is a member of the Ohio and Federal Bar. 

BIOORAPHICAL  SKETCH 

Frances Garcia, a native Texan, graduated from Midwestern University in 
Wichita Falls, Texas with a BBA degree in Accounting. Upon graduation, she 
joined the internationul accounting firm. Arthur Andersen & Co., where stie be- 
came an audit manager in the Dallas/Fort Worth office and later assisted In 
opening the firm's new Austin, Texas oflice as audit and office manager. 

In addition to her job responsibilities, Frances has been active in professional 
activities and civic organizations, such as Past I'ri sident of tlie Dallas <'hai)ter of 
the American Society of Women Accountants; Board of Trustees of the Dallas 
Mexian Chamber of Commerce Local Business Development Organization; and 
Board of Trustees of the Austin Minority Economic Development Corporation, 
the United Way of Austin and the Southwest Texas Public Broadcasting Council 
(KRLN-TV). 

Frances was nominated as one of the five Commissioners on the Copyright 
Royalty Tribunal by President Jimmy Carter and is the Chairjierson of the Tri- 
bunal's Budget Committee. 
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APPENDIX 3 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMUSEMENT & MUSIC 
OPERATORS ASSOCIATION, et al., 

Plaintiffs. 

V. 

COPYRIGHT ROYALTY TRIBUNAL, et al. 

Defendants. 

ORDER 

CIVIL ACTION NO.     78-2030 

FILED 
FEB 2 2 1979 

JAMES E. DAVEY. aERR 

This matter having come before the Court on Defendants' Motion 

to Dismiss and/or for Sionmary Judgment, Plaintiffs' Memorandum In 

Opposition, and the entire recocd Ijfrein, 

It is this ^^  day of -^-T^j/iiM^**^ , 1979. 

ORDERED that Defendants' Motion be/^nd hereby Is eranted, and 

It Is 

FURTHER ORDERED that Plaintiffs' Complaint be  and hereby is 

dismissed. 
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UNITED ST/iTES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMUSEMENT AND MUSIC OPERATORS 
ASSOCIATION, et al. 

Plaintiffs 

THE COPYRIGHT ROYALTY TRIBUNAL, 
et al. 

r< 

Civil   Action  No.   78-2030 

Defendants 

PARTIES' STATEMENT CONCERNING PROPOSED 
SCHEDULE OF FURTHER PROCEEDINGS 

Plaintiffs request a hearing, with approximately 

five witnesses, on the issue of confidentiality of jukebox 

locations as a ground for annulling the CRT's regulations 

insofar as they require the filing of jukebox location 

lists (37 CFR 303.3). 

Plaintiffs can be prepared for such a hearing within 

a two or three week time-period, and therefore request the 

matter be set down for hearing during the weeks of 

December 11 or December 18, 1978. 

Defendant proposes instead to dispose of the case 

by motion and can file a motion to dismiss or for summary 

judgment within a thirty-day time-period.  Defendant 

proposes therefore to file a motion to dismiss or for 

summary -judgment on or before December 27, 1978, and to 

permit plaintiffs to file points and authorities with 



82 

affidavits within two weeks thereafter, that is January 10, 

1979. 

_i<-*- io > ^< 
Susan Lee 
Assistant U.S. Attorney 
Attorney for Defendants, 
Copyright Royalty Tribunal, 

et al. 
U.S. Court House 
Washington, D. C. 20001 

Philip F^Herrick 

•^^ Nicholas E. Allen, Attorneys 
for Plaintiffs, A.M.O.A, et al 

1701 K Street, N.W., Suite 706 
Washington, D. C. 20006 
Tel:  452-1331 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AHUSEMENT AND MUSIC OPERATORS 
ASSOCIATION, et al., 

Plaintiffs, 

THE COPYRIGHT ROYALTY TRIBUNAL, 
ec al., 

Defendants. 
J. 

Civil  Action  No.   78-2030 

ANSWER 

First Defense 

The coinplaint fails to state a claim upon vhich relief can 

be granted. •   .' - 

Second Defense 

Thoroas Brennan, Douglass Coulter. Mary Lou Burg, Clarence L. 

Janes. Jr., and Frances Garcia are not proper parties to this action. 

Third Defense 

Ttie defendants answer the numbered paragraphs of the amended 

complaint as follows; 

1. This paragraph contains conclusions of law and not averments 

of fact to which an answer is required, but insofar as an answer may 

be deemed required, deny. 

2. The defendants are without knowledge or inforoiation sufficient 

to form a belief as to the truth of the averments in this paragraph. 

3. Admit. 

4. Deny last sentence.  Admit remainder of this paragraph snd 

the Court is referred to the complete text of the regulations for a full 

statement of their contents. 

5. Admit, except to deny that this paragraph states all duties 

imposed by statute upon defendants and the Court is referred to the 

Copyright Act of 1976 for a full and complete statement of its contents. 

6. Admit, except that the word "Allegedly" be deleted. 

7. Deny. 

8. Deny first poragi .iph. 

Admit rubi).irai;r.iph (a). 
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Admit subparagraph (b), except rfcny that this subpaiagraph 

contains a complete statement of all duties imposed by statute upon 

the defendants. 

Admit subparagraphs (c) and (d). 

Admit (e) , except to deny that the legislative history of the 

duties of the Copyright Office has any relevance to the legislative 

history of those portions of the Copyright Act governing the duties 

of the Copyright Royalty Tribunal. 

Admit subparagraphs (f), (g). (h), and (i). 

Admit subparagraph (j), hut deny that the Register of 

Copyrights has any authority to direct the actions of the defendants. 

9.  Deny the first sentence.  Denfendants are without knowledge 

or information sufficient to form a belief as to the truth of the 

averments in the second and third sentences.  Deny the remainder of 

this paragraph. 

10. Admit subparagraphs (a) and (b). 

Deny subparagraph (c), except to admit the second sentence. 

11. Deny, except that defendants are without knowledge or 

iiiforniation sufficient to fonn a belief as to the truth of the 

«ven«cntB in the second sentence or the averment in the first 

sentence which states that operators take great pains to protect 

information on jukebox locations. 

12. Deny the first, second, and third sentences.  Admit the 

remainder of this paragraph. 

13. Deny that this is the Broadcast Music Inc. (BMI) position 

concerning location listing of jukeboxes, but admit that this is the 

BMI position concerning the use of trade Journals.  The Court is 

referred to the letter for • full and accurate statement of its 

contents. • , 

lA.  Admit first sentence.  Deny remainder of this paragraph. 

15. Deny. 

16. The  defendants'   answers   to  paragraphs   1  and  2  of the complaint 

are hereby adopted by  reference as  though  they were   fully set  forth 

herein. 

17. Admit. 

18-19.     Deny. 
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20.  The defendants' answers to paragraphs 1 through 15 of the 

complaint are hereby adopted by reference as though they were fully 

set forth herein. 

21-22.  Deny. 

Any and all allegations not hereinbefore specifically admitted 

or denied are denied. 

Defendants deny that plaintiff Is entitled to the relief sought 

in the complaint or to any relief whatsoever. 

VJherefore, defendants having fully answered, pray that the 

action be dismissed with prejudice. 

Respectfully submitted. 

EARL J. SILBERT 
United States Attorney 

ROYCE C. LA>iBERTH 
Assistant United States Attorney 

glJSANNE M. LEE 
Special Assistant U.S. Attorney 

CERTIFICATE OF SERVICE 

• I HEREBY CERTIFY that service of the foregoing defendants' 

Answer has been made upon plaintiff by mailing a copy thcrpof to 

counsel for plaintiffs, Nicholas E. Allen, Suite 706, 1701 K Street, 

N.W., Washington, D.C.  20006 on this a'j'^^ day of December, 1978. 

SUSANNE H.TTEE 
Special Assistant U.S. Attorney 
United States Court House 
3rd & Constitution Avenue, N.W. 
Room 3718 
Washington. D.C.  20001 
(202) «72-«759 
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iiNiTi;n STATKS DisriMcr COUKT 
i"OK THE nisiKicr or COLUMIUA 

AHUSEMKNT 6. 
ASSOCIATION 

MUSIC OPLKATORS 
al.. I 
Plaintiffs. I 

V. 

COPYRIGHT ROYALTY TRIBUNAL, et al..) 

Defendants. 

CIVIL ACTION NO.  78-2030 

DEFENDANTS' MOTION TO DISMISS 
PLAINTIFFS' CO.'-lPLAirJT OR IK THE ALTERNATIVE, 
        FOR SUNEIARY JUDG.'-fENT     

Defendants respectfully move this Court to dismiss plaintiffs' 

Complaint and/or for SuKnary Judgment pursuant to Rule 12(b) of 

the Federal Rules of Civil Procedure. 

In support of this Motion, defendants submit a Statement of 

Material Facts As To l-Thich There Is No Genuine Issue, a Memorandum 

of Points and Authorities, and a Proposed Order. 

Respectfully submitted. 

-ZX^ -±-iJ(i. '^ EARL J./SILP,^RT~ 
United States Attorney 

EOYCE g-. LAXiiERTH       .-"vt 
Assistant United States Attorney 

SUSA'^.-fE M. L.r.E 
Special Assistant United States Attorn." 
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TAisu;  or oavjTwi's 

PACE 
Table of CSEGS and Autlioiitics , - I 

Statcsncnt of Hitorial Facts As to 
Uhich Ihcire Is No Genuine Issue 1 

Menorandum of Tolnts and Autliorit'ies In Support 
of Defendants' htotion to Dismiss, Or In the 
Alternative for Stiiirciry Judjjnent. 

PreliJiiiriary Statement 4 

Statutory and Factual Background S 

Argimant 

I. '/he rromjlf.aticn of Access Regulations 
l?fls a Reasonable, Rational Action Bssed 
On All Relevant Factors and Fully In 

, •      /iccord With the Statute 9 

II. No Fifth A^Tsndrant Rights Have Been 
Violated 15 " 

HI. 11)6 Confidaitiality of the Location 
Lists l.'ill Be Protected .Against 
Disclosure to Corrpetitors 17 

•'      IV. Tne Copyright Royalty Tr.llrjnsl Is 
Properly ConstiDJted As An Incispendent 
Agency in the Legislative Branch 19 
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T.ililc  of  C.TScr.   and Autlioilr les . .    . 

Coses P-T.e 

AmalR.nm.itcd Hoct   CulLcrs   nnj  Cutclicr WoyUincn  v.   Connally, 
ySrF~Supp.   7'3'?~(b.C.   Cir.   19iTT. 19 

Americnn  nnnkcr.s  Ass'n  v.   Ccinnell,   WtJ   F.   Supp.   296 
 is7brc:~wm'.     •      ~ . 10 
Buckley V. Valco, 'i24 U.S. 1 (1976). 23 

Eltra V. Rinser, 579 F. 2d 291 (4th Cir. 1978). 24-25 

Houvning v. Family PubUcatlon Service. Inc., 411 U.S. 356 
^^1973). 9 

H. Steinhal I,  Co. v. Seaman, 455 F.2d 1269 (D.C. Cir. 1971).     14 

Kebbia v. New York. 291 U.S. 502 (1934). 16-17 

Norwegian Nitrogeon Products Co. v. United States, 288 U.S. 
?55. 315 (isisy: _     lo 

Power Reactor Doveloor^ent  Co.   v.   International  Union of Electricians, 
 367^0T?7~5ir57^03"TnreT7. : ~" 10 

Yflkls V.   United  States,   321  U.S.   414.   423   (1944). , •      19 

Statutes •       •.  '.  "       - ; .     • •, '•  • _ ' 

17  U.S.C.   5116 • ... •• j    • , .   '      •    . • 

'   -  17 U.S.C. S701 ••••''      " •••-.•.;   • •••  '•  . " "-••   •'.' 

17 U.S.C.   5SE01-810 '    '•••        •..•••        .   .,- .;-   .' 

44  U.p.C.   53502 .      ."    ' :    .. . '   . 

F.ep.ulaticns " - . ' _      " 

37 C.F.R.   303.2 13,: 16 

37  C.F.R.   303.3 . " 6-7,   12 

5, 6,   1 
12, ,   21, 
24 

5, 19, 
24 
15 

Otlior 

BlacU's  Law Dictionary,   4th  ed.,   1968, _                             10 

122 Cone.   Roc.   )I.   10,904   (1976). 20 

S.   Report  No.   94-473.   94th  Cone..   IsC   SOBS.    (1975). 20 

11.R.   Report  No.   94-1476,   94th  Conj;.   2nd r.c-^a.   (1976).                 13,   22- 

43  Federal  Rcci'iter  40.498.                           ' 7 

43  Fi-iler.nl   RcT.Jutcr  20513.                   •• •                                   7 

'i2  Fiiler.il RKtiutcr 62019.              ' 7 

1 
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UtUTED  STATES   DlSTPaCT  COURT 
KOR Till;  DISTKICT OF  COUIMlilA 

AMUSEMKNT  AND  MUSIC  OPERATORS   ) 
ASSOCIATION,   cc  al., ) 

) 
Plaintiffs,   ) 

) 
y, )    civil Action No. 78-2030 

) 
THEY COPVRIRHT ROYALTY       ) 

TRIKUNAL, et al.,       ) 
) 

DefendnntB.    ) 
 ) 

STATEHEMT OF liATEKIAL FACTS AS 
• TO VffllCH TiiHRE IS KO GEHUISE ISSUE 

1.  Plaintiff, Amusement and Music Operators Association (A>10A), 

is a non-profit corporation whose merobership consists of jukebox 

opcr.Ttors throughout the country.  The individual plaintiffs are 

nenbers of the AMOA nnd are juVebox operators.  Complaint, par. 2. 

;  2.  Defendant, Copyright Royalty Tribunal (Tribunal or CRT) is 

an independent agency of the legislative branch of the United States, 

established by the Copyright Act of 1976.  The individual defendants 

are the Chairman and the four other mciTibers of the Tribunal,who are 

sued in their official capacities.  Complaint, par. 3. 

3. The Copyright Act of 1976 abolished the eNcr-ptlon granted 

to jukebox operators by the previous Copyright Act of 1909 and 

authorizes the  collection and distribution of a royalty fee of $8.00 

per jukebox operator.  Complaint, par. 8. 

4. Th Copyright Act of 1976 vas enacted after tvelve years of 

CoTtgrc'Esional debate and coirpromlse between coir.pcting interests.durinr 

which plaintiffs were active participants in the lecislativc process. 

Defendants' Exhibit B, p.igc 15.    ' 

5. On September ft, 197S, the Tribun.il .iJoptcd rORulacions to 

permit copyright oi-Tiors .TCCC-.S to jukeboKOs as rtqirircd by .Section 

116(c)(5) of the Copyric.ht Act.  The retulaiions require that jukebox 

ope-r.Ttnrs ;.ubiTii t to I he Trihun.Tl .n list oC the loc.ntions of their 

jukiho.'.cr: .ind .nn .innu.il siihrei a:: ion of nny chjn,'.e.s in the Inc.iciona. 

Tltc* ri.-i".til.-ji inn:: furt!ii*v nrri\'i:h- Ihji: .'i('C('::i: ni.'iv br h.Td only for the 

-1- 
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• purpose of obtalninj; inforiiulion concerning die pcrformjnci.' of 

musical works. Furthermore, access m.iy be hail only during cus-• 

tomary business hours on ref.ular business days, and only In 

a manner which docs not cause significant interference in the 

functioning of the establishment.  Complaint, par.igraphs 5 At 6. 

tkifcndants' R.shibit A. 

6. The regulations were puhllshoJ in tho Federal Ko);-!'^'-'' 

on September 10, 1978 and have an effective d.itc of October 10, 

1978.  They require tho submission of jukebox location lists 

no later than November 1, 1978. Defendants' Exhibit A. 

7. The regulations were Issued as a result of extensive 

ruleiraking proceedings.  On Deccirber 8, 1977. the Tribunal 

issued an advance notice of proposed rulemaking concerning access 

to jukeboxes. On May 13, 1978. the Tribunal published a pro- 

posed rule which included location listings.  A public heaving 

on the proposed rule was conducted on June 21. 1978. Defendants' 

Exhibit A at 40499, 

8. Plaintiffs participated in the entire rulemaking process 

below, including the public hearing, at which plaintiffs were 

permitted to make formal statements, present witnesses, and 

cross-examine witnesses.  Defendants' Exhibit A, Defendants' 

Exhibit B at page S. 

9. Broadcast Music Inc., a perfor~.ing rights society, 

believes that requiring location listings is essential to the 

Implementation of the Tribunal's duties. Defendants' Exhibit D 

at page 9. 

10. On October 27, 1978, plaintiffs filed their Complaint 

seeking a temporcry restraining order and preliminary injunction. 

After hearing arguments of counsel on plaintiffs' notion for a 

temporary restraining order and preliminary injunction, this 

Court denied plaintiffs' motion slating that pl.Tjntiffs h-id not 

demonstrated any likelihood of prevailing on the nicvitB of the 

action. Conpl.Tlnt. p.nges 16 fi 17. Order of thi.-! Ctmrt filed 

October 30, 1978. 

11. Ily order lUiliil Hovtn.lirr 1. 1978. 1 he l.'nitrd Ki.itc.-: Court of 

.Appcalr for the lliiUvicL of ("..liniihi.-i .if f i lau'd vhl:i Court's i)>'nial 

of pl;iint I I f.:' lm-tli>n. Di-tenil.inl:.' Kxliiliit C. 
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12. Durinc the November 9, 1973 public meeting of 

the Tribunnl, plaintifis prcstiiuod ,1 motion for consicic •.Jtion 

by the Tribunal which requested that location llstinjts sulinitred 

to ^^.c Trlbum! he dcT-mod conf idoiir iol.  Dcfenil.i.TCs' i:\hihit F 

at i'.'ifie:: 63-63. 

13. The Tribunal considered pljintifis' rrotion, and 

after hearing the views of other interested parties, thu 

Tribunal  unanimously adopted the following policy  and practice 

concerning the disclosure of jukebox location lists: 

(a) • The actual lists filed by joltebox operators 
will not be disclosed: 

(b) Information will not be disclosed which links 
the nane of the operator with the location 
of the jukebox; 

(c) Potential clairaants will be provided with 
- • .    a catalog composed only of the number, 

not the location, of jukeboxes by state or, 
:.".* .".   .if possible, by local govcrninent entity land 

(d) The Tribunal vjill not provide potential 
claimants with a list of all locations, but 
instead the Tribunal will provide a selected 
list of locations which the Tribunal first 
determines is appropriate and which it 
then compiles. 

Defendants' Exhibit C. 

14. The Comptroller General of the United States, 

by decision dated November 14, 1978, ruled that the Tribunal 

Is not subject to the provisions of the Federal Reports 

Act. 44 U.S.C.$$3501 et 56^.(1970 and Supp. V 1975) because 

the Act does not apply to agencies witin the legislative branch. 

Defendants' Exhibit E. 

" ' • Respectfully sub:nilced. 

United Sl.itts Aiioincy 

A.':MINIUIU Uniliil Sl.itc.t Allornrv 

,!!:> >sv,s ».•*>>. •._ \^ . ^—»- -^— 
,'u:.SANriK H.   1.KK "    "•• 

.    ._. :;piTi)il   A i.-il.M.tiil   II..S.   Ali.ornry 
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UNITF.I) STATES DISTRICT COURT 
KOR THE DISTKICT 01" COLUHUIA . 

AMUSEMENT h  MUSIC OPERATORS        ) 
ASSOCIATION, et al. , ) 

) 
Plaintiffs,       ) 

) 
V. ) CIVIL ACTION NO.  78-20.10 

) 
CCr-.'«TGl!T  ROYALTY TKiBliWAI..   i;t   ;.!..   ) 

) 
DcfcnJjnCK. • •  ) 

) 

MEMORANDUM OF POINTS At'D AUTHORITIES 
IN SUPPORT OF DEFENDANTS' MOTION TO DISMISS. 
OR IN THE ALTERNATIVE FOR SUM?l\RY JUDOJENT 

Preliciinarv StatencnC 

Plaintiffs, the Amusement and Music Operators Association and 

several of its  merabers, seek to have the Court  declare null and 

void, and set aside, regulations  issued by defendants, the 

Copyright Royalty Tribunal and its Commissioners  (Tribunal), 

which require the submission of  lists of locations of jukeboxes. 

Plaintiffs contend that  the regulations are in excess of defendants' 

authority, violate the mandates of the Copyright Act and the 

Federal Reports Act, and are in violation of the Fifth A.nendraent of 

the Constitution.  Plaintiffs further contend that the Copyright 

Royalty Tribunal is unconstitutionally organized in the legislative 

branch. 

Defendants contend that the regulations are fully in accord 

with the relevant provisions of the statute and the legislative 

history, and essential to the implcnentation of the jukebox royalty 

provisions of the Copyrig'it Act of 1976.  Defendants further contend 

that  the regulations are not violative of the Fifth Amendnent 

because they are reasonable, rational, and have a real and substantial 

relation  to the statute >.hich requires  that copyright o.-ners be 

Elvcn access to the JukcloNcs.  Dcfcnd.mts al.so contend that  they 

have taken appropriate .iction  to insure that the confidentiality 

of the location lists will he protected .ir,.iinst diiiclosnrc  to 

competitor."!.  Horevir, tlefcncLnits contcml that the Trlbun.il is not 

Ruhji-ct to  the Fedeial Rcportr. Act hec.uisr the  Act does not .''pply 

-*- 
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to af^cncics within Clic legislative branch.  Dcrcndancs fui'thcr 

contend that the Tribunal is correctly established within the 

. legislative branch.  Even assuming the Tribunal performs some 

executive functions, this docs not mean that it cannot propc-rly 

be placed within the lei;lslativc branch as is the Copyright Office. 

T-.c  prormili^otJon of the r;';'j'. a', i T'.i: by di'Tcnd^r.^s v;.s not .-".v'.-it-, .'ry. 

Ciiprlcious ji- ar, abuSM of gijOf.ion.     l".sti."iii!. the ro;.i".iSir;.;; 

must be sustained because they arc reasonably related to a specific 

purpose of the statute. 

For the foregoing reasons, this Court, should grant defendants' 

Motion for Su3mary Judgment.   .. 

STATUTORY AMD FACTUAL BACKCSOU?iD 

Plaintiff, Amuseraent and Music Operations Association 

(AMOA) is a non-profit corporation whose membership consists 

of Jukebox operators located throughout the country.  The 

individual plaintiffs are members of AMOA and are julcebox 

•.operators.   Conplaint. p.iragraph 2. 

Defendant, Copyright Royalty Tribunal (CRT or Tribunal), 

is an independent agency of the legislative branch of the United 

States government, established by the Copyright Act of 1976. 

17 U.S.C. is 801-810.  The Tribunal is composed of five members 

appointed by the President with the advice and consent of the 

Senate.  17 U.S.C. 802.  The individual defendants are the 

Chairman and the remaining ^ur members of the Tribunal, all of 

whom are sued in their official capacities. 

The Copyright Act of 1976 (Act) abolished the exemption 

granted to jukebox operators by the previous Copyright Act of 

1909.  As a result, operators of jukeboxes are required to pay 

.an annual eight dollar royalty fee for each jukebox.  17 U.S.C. 

116(b)(1).  The Act requires the Tribunal, as part of its duties, 

to distribute the royalty fees collected .Mr.ong copyright ov.Tiurs. 

During January of foch year, copyright ow;iei'S art required to 

file vitli the Tribun.Tl their cl.Tiiiis for these royalties based 

upon performances during the preceding twelve luonth period. 

-S- 
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17 U.S.C. 116(c)(2).  The Tribunal is then required to distri- 

bute the royalties collected airionj; copyright owners who have- 

filedclaiins.  17 U.S.C. 116(c)(3). (4). 

The Congress, in adopting the Jukebox royalty provisions, 

alsc  provided copyright o\»Ticrs with the rif.ht to reasonable 

access to jukeboxes in order to <jctu;niine the basis for rh.'ir 

claims for royalty fees.  The "access" provisions of th« statute 

and the regulations promulgated thereunder arc the subject of this 

litigation.  The relevant portion of the statute provides as 

follows: 

The Copyright P.oyalty Tribunal shell 
promulgate regulation^ under which persons 
who can reasonably be e;-;pfccced to have clains 
may. during the year in which performances 
take piece, without expense to or harassment 
of operators or proprietors of establishments 
in which phonorccord players are located, have 
such access to such es tabl ish;:ients 3nd to the 
phonorecord players located therein and such 
'opportunity to obtain infoirr.acion with respect 

. . . .   thereto as r.ay be reasor.sbly r.ccessery to 
-^t._» .. deterniine, by s-'-.r^pling procedures or c*.;>i;*rv;ise, 

the proportion of contribution o£ the musical 
vorks of each such persons to the earnings of 
the phonorecord players for which fees shall have 
been deposited.  Any person x*ho alleges that he 

r-,  ^   or-che has been denied the access perc>itted under 
the regulations prescribed by the Copyright 
Tribunal may bring an action in the United States 
District for the District of Colurrbia for the 
cancellation of the compulsory license of the 
phonorecord player to which such access has 
been denied, and the court shall have the 
povjer to declare the coirpulsory license 
thereof invalid from the date of issue 
thereof. " 17 U.S.C. 115(c)(5). 

In order to gain access to the jukeboxes, copyright owners 

must first know where the jukeboxes are located.  As a result, 

on Scpteirber 6th, 1978, CRT adopted regulations, pursuant to 

17 U.S.C. 115(c)(5), which require that JuV.ebox operators sub- 

mit to CRT a list of the locations of their jukcbo.\es and the 

number of boxes at each location.  The regulations require a 

one tine only subir.l:;sion of the list and an annual sub::;ission 

of any ehan,<;cs in locations.  37 C.K.R. 303.3. 

The regulations also provide for access bv copyright owners 

^ I -e-   .. • 
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"but, in accordance Mich the staluLc, such access: 

shall be only for Che purpose of obtaining inrormation . 
concerning the porformancc of musical works by the 
pbonoroeord players.  The rli^hl of accwsi; siiall be 
cxerclucd in :;uch a -.ucinncr as not to cause any signi- 
ficant interference with the normal functioning of an 
establishment.  37 CTR. 303.2. 

The reRul.'itiOns were nuhl \shocl in th« .^*der«'' ncgir.tcr or 

Siptomber )0. 1978, and Visve an i-v;cccivt d;re oC  October I*). 

1V78.  They require the submission of the lists of the jukebox 

locations no Inter Chan Novetcber 1, 1978.  37 C.P.R. 303.3, 

A3 F.R. 40498-A0301, attached herein as Defendencs' Exhibit A. 

The regulations vcre issued as a result of extensive rule- 

naVing proceedings.  On December 8, 1977, the CRT issued an 

advance notice of proposed rulcziaking concerning access to 

jukeboxes . 42 F.R. 62019.  On May 13. 1978, the CRT published 

a proposed rule which included location listings. U3  FR 20S13. 

A public hearing on the proposed rule vas conducted on June 21. 

1978.  Plaintiffs participated in the entire rul ej.a!ving piocccs 

below, including the public hearing, at which plaintiffs \'ere 

permitted to make formal scateisents. present witnesses, and     • 

cross-examine witnesses.  Defendants* Exhibit A and Exhibit B 

On October 27. 1978, plaintiff filed a complaint against 

the Tribunal .seeking a temporary restraining order and preliminary 

injunctive relief. . The conplaint alleges that the regulations 

promulgated by the CRT on September 6, 1978, 37 CFR 303.3, were 

In excess of CRT's statutory authority, unduly harassing, burden- 

some, and costly, and create an unreasonable risk of the dis- 

closure of confidential information.  Plaintiff sought injunct- 

ive relief to stay the regulations, v-hich required filing of 

the list of locations no later Chan KovcT.ber 1, 1978. 

After hearing argurntnts of counsel en plaintiff's noticr. 

for a temporary, restraining order and prclininary injunction on 

October 30. 1978. this Court, by order dated that •.•3n:a  day. 

1/ The periinenc pun joTin of Ihc li-.nn.'.tripc of Chr lie.irin?. on 
pl.iiiiii f fs' imiclon for tor.ipor.irv vii:i r.-iininj- oniiT hi'.nil by llilr: 
C(Mirt on OcLolicr 30. 1V78 are ai; .nhi.-d htrein as IK-ronil.iiiLs' 
E>:hil>it B. 
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denied plaintiffs' motion for temporary rescraininf^ order 

and preliminary injunction.  This Court denied the motion 

because pi.ijnCitfs I'ailcti to saLiyCy the rtn|uii'emt:nr,« of 

Virr.inia Petroleum Jobbers and WHShinfiton Metropolitan Area 

Transit Coi^.'ai ssion v. Holiday Toura. Inc.. 551 f  2d ?•'•! 

vD.C. Cir. ll/T).   "ispccially in :ha( Pl.ilnliffs l:!V.' nrr 

uc:tii>:i»ri*jLtjd .iny liUciihcod ot pvcv.ii li'.ij; on ^Itt* :.;crir:. of     ' 

ihis action." 

On October 31. 1978, plaintiffs appealed to the United 

States Court of Appeals for the District of Columbia for an 

order ovcrrulinjjt^is Court's denial of the temporary restraining 

order and preliminary injunction.  Defendants moved for 

summary affirmance.  By order dated llovember 1, 1978, the 

United States Court of Appeals for the District of Columbia 

denied plaintiffs' motion and granted defendants' motion 

for sumniary affir::iance, attached herein as Defendants' E:<hibic G. 

At a public r.eeting on tlove'nber 9, 1978, the Tribur.cl 

met to consider a motion submitted by plaintiffs to require 

confidentiality of the location listings submitted pursuant to 

the regulations at issue. Plaintiffs and other interested 

individuals addressed the Tribunal.After hearing the views of 

all interested parties, and after considering the ron-.ar'is of 

the Court at the hearing on the notion for temporary restraining 

order, the Tribunal unanimously adopted the folloving 

statement of policy and practice with regard to the disclosure 

of jukebox location lists: 

SURJECT: CRITERIA .AND PHOCEUUKES FOR THE DISCLOSUK£ 
OF JUKEBOX LOCATION LISTS 

Resolved, That the Copyriglit Royalty Tribunal 
should not disclose the .Tcciial location lists 
filed by jukc'jox op^M.-iLcrs pursuant to ihe Copyright 
Roy.ilty Tribi:n.Tl*s rcj-.ulat ion.*: requiring licensed 
juki'box opcr.itor.-i to lilc location lists wi tli rhc 
Copyright Royalty Tribunal. 

In the forti) that the Copyright Utiy.ilty Tribunal 
receive*.*: s.-iid i liftiiixjl. iuti .''ii'i:i the npo.-i'. or:;. the 
Copyri(*ht Kny.illy Trihu;vil ::li;ill not distlo.se to •iny 
person the n.imi* nf .-niy ju'M-ho:t opcr.ilnr i:orr€**;pontling 
to any idenr i ri.iMi* or p;irl i cul.ir loc.'ition list. 

^ Furl hi T re.'iiil'.-i'il , Th.il the Ciipyri|*.ht Ki.;*.ili- Trihu;)al 
f:l..:ll r-ii]:'piJi* a r.-il:ilu|* li::tin|*. thi* nmiil'ir iif (iiKi l.nxi-.t 
by ;;l.1lc. .IIKI if p.i*.:; i li 11*, by loc-.il |-iivfini:iicil ;• I i-ntillrn. 
r.urb .1 i-.il .ili>c. !;h.ill |,r Mi.iil.* .iv.li l.ibli- In pi*l::iin:: vli" r.m 
vi-.i;:"n.ilij*/ b.* ••R|.i-i*li-il III h.n'i* .-> tl.inii. 

-•- 
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upon .'ippllcjition by pcr.*-i>nr. who c.-in rc;ij*on;iMy be 
expoctod Lo lijvc a trUiiin, chr Copyrij-JiL RuynlLy Tribunal 
£;]ioll make nvnilnblc a sclocleri l*»cacion identification, 
determined and compiled by the Copyri|;hl. Royalty Tribunal 
from information received from jukebox operators. 

On November 20, 197fl. plaintiffs .nmcndcd their eoinplaint 

to include two additional allegations: Chat the Tribunal is 

unron.iticutlonally er.tablished; and. that the rct)ulreinent fnr 

filini; location li>:t.'-. vloiHtrN the rifch ,.i.ii n.iriint. . 

1. The Pronuljratitin of Access Rcpulations W.TV A Keasonphle, 
Rational Action Uasud On All The Heicvsnt r'actovb 
And Fully In Accord With The Statute. '  

The standard of review to be applied by the Court in its 

examination of the regulations at issue in this action is well 

established.  The validity of a rejjulation pronulgated pursuant 

to specific statutory authority"will be sustained so long as it is 

'reasonably related to the purposes of the enabling legislation'". 

Mourninp. v. Family Publications Service. Inc.. 441 U.S. 356, 

369 (1973). Even if the Court does not agree with the action 

required by regulations, "It is not a function of the courts to 

speculate as to vhether the statute is unwise or vhether the 

evils sought to be remedied could better have been regulated 

in some other manner." Ibid, at 378. 

The Tribunal did not exist under the previous copyright 

statute, the Copyright Act of 1909,and is an entirely new entity 

created by the Copyright Act of 1976(AcC). The regulations at 

issue reflect the interpretation given the statute by those 

individuals who were instrumental in fornulating the legislation 

and the establishment and functioning of the Tribunal. Partic- 

ular deference is due an agency's interpretation of a statute 

"when the administrative practice at stal;e involves a con- 

temporaneous construction of a statute by the men charged with 

the responsibility of setting its m.ichincvy in motion; of making 
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• the parts work efficiently and smoothly while they arc yet 

untried and now.'" Power Roactor Dcvcloprocnt Co. v. Intcrna- 

tion.-i Union of EUci:rici.ins. 367 U.S. 39G, '.OS (19f)l> citinj, 

Norwef.ian Nitror.cn Products Co. V. United States. 288 U.S. 29A, 

31i (1933). '     , 

A baKic principle cl° slatutovy consiniction. one rtsvencl' 

articulated by thi^ Court, is rhat an agency's "conscructlor. 

of its own enacting legislation is entitled to great dei.:rence 

from the courts.  The agency's ir.terpretaticn is to be sustained 

"as long as that interpretetion has a reasonable basis in the law. 

Only where there are cowpelling indication's that the interpretation 

is plainly erroneous should a Court invalidate an administrative 

consti'uction of a statute." American Bankers v. Cornell, 447 

F.Supp. 296, 298 (D.D.C. 1978)).  As set forth below, not only 

are   the access regul.-itions promulgated by the Tribunal reasonable 

and based upon the precise language of the Act but they represent 

the miniiTium requirements necessary to enable the Tribunal to 

fulfill it statutory obligations. 

The Act provides that jukebox royalty 'fees are to be dis- 

tributed annually by the Tribunal.  17 U.S.C. 116(c)(3).  During 

January of each year.persons with claims to Jukebox royalty fees 

for pcrforiRances dviring the prior year must file such clsir^s 

with the Tribunal.  17 U.S.C. 116(c)(1).  In order to permit 

individuals who cdn reasonably expect to have claims to substantiate 

their claims, the statute requires that the Tribunal promulgate 

regulations which provide potential claimants with access to 

GStcbllshnents in which jui'.ebo.xes are located.  17 U.S.C. H6(c)(5). 

The definition of the v;ord "access" encon-.passes t>ie means* 

the po\rfcr or opportunity of appro.icl-.ing an object.  Bl.Tcks Law 

Dictionary. 4tli cd., 1968.  It ccrt.iinly was not arbitrary or 

capricious for the Tribunal to require the submission of location 

listings since there can be no accc:is if there is no way to dcter- 

-10-  , 
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inlTic wlicrc Llic jukeboxes nro li>rjicd. 

Plaintiffs cite poicions of Che Iccisl.ncive history of tho 

Act to support tlieir position that Coneress did not intend Co 

require locntion lisiinc.s.  R/visions in thr Copyright Act of 

1909, which resulted in the cnaccnenc of the current statute, 

t«<ok pjace over a pcriuJ of u-clvi >cars, ii'.volvoj citrnsi-.v 

It-r,lsi at) vf activity flnd ir.ciu.1cd <x:cn.«ivc hc:!t';ny:: ;i"0 

negcciiitions un.ong all inLci'osLt^d partlvs.  rlalntiffs wore 

actively involved in the entire process and had araplu oppor- 

tunity to convince the Congress that access to individual 

jukeboxes should not be required. Defendants' Exhibit B ac 

15 & 20. Despite plaintiffs' efforts, the Congress enacted 

a statute which requires chat potential clcinancs be given 

access to the jukeboxes.  The language of the statute Is 

clear and the Court need not resort to an examinacion of the 

legislative hislory to determine its meaning. 

Furthernore, not one portion of the legislative history 

cited in support of plaintiffs' position is relevant. With 

th« exception of legislative history cited in subparagraphs< 

(h). (i); and (j) of paragraph 8 of the Complaint, all other 

examples relate to legislative history vhich occurred before 

1970. The Tribunal and its duties did not appear in the Act 

or the legisletive history until after 1970. Complaint, par. 

8, subparagraph(f). 

Of the remaining citations to the legislative history, 

subparagraph (h) cites language which prohibits ntetcring devices. 

This legislative history vas followed in the regulations at 

issue because they do not require the installation of such 

devices. Subparagraph (h) contains a completely irrclevanc 

statement concerning the decline of the juV.ebo.s industry. 

The inclusion by plaintiffs of the r.t.itcracnt of the Rof^iscor 

of the Copyright in subparagraph (j).is illustrative of the 

iiunncT in which plaintiffs have .Tttempted to mislnccrpret the 

Act's locirlacive history. Allhiui;;h the Kcr.l.Mcr .ilacos that she 

does HOC 
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believe location lists could bo required by the Copyrif.ht 

Office, she is careful to indicate that her interpretation 

in not intended to limit the juthoiity of the Tribunal. In 

fact, statutory duties of the Tribunal and the Copyrlglit 

• Off ice ."•!•'• diffprenr rcsullinc. in the iinposi : ion oC diverse* 

rcqulrcr.s?nts. Tlic Copyri{;ht Office issui 5 licensor for ii;kc'i<'::o.< 

upon payment of a royalty tec.  The Copyright Office has no 

need to know the location of individual jukeboxes and the 

statute does not provide for access by the Copyright Office. 

The Tribunal, on the other hand, must provide location lists 

so that claimants can find and obtain access to jukeboxes. 

The Tribunal and the potential claimants must know the location 

in order to gather information sufficient to establish a 

basis for distribution of the royalties. 

In sunnnary, plaintiffs* citations to the legislative 

history arc in r,'o.";t instances irrelevant to the reguLitions 

at issue. Other citations indicate that the regulations are 

fully in accord with the legislative history because they 

do not require metering or other record-keeping devices. 

This Court should not now grant plaintiffs what the statute 

and legislative history indicate that they could not obtain 

from Congress. 

Equally unfounded are plaintiffs* contentions that the 

regulations are outside the scope of the statute, which requires 

that access be had "without expense to or harassment" of oper- 

ators or proprietors of cr.tablishments where jukeboxes are 

located. 17 U.S.C. 116(c)(5). The regulations require z  one 

• time only submission of the location of each jukebox and an 

annual revision if there have been changes in the location or 

number of jukeboxes at a location. 37 C.F.R. 303.3. The 

regulotion.s further state that potential cl.iim.ints sh.ill h.ive 

access to the juUchoxo: only during custoir.Try business hours 

on rcr,ulor buciness days. The right of JICCCSS IS  only for the 

purpose of ohrainin;* infort".Ttinn cnncfrnin^' the perftirmancc of 

-12- - 
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imjKical works.  Furtherrooro, the rlfihc is to be exercised so 

as not to cause any significant Interference in the normal 

functioning of Che cstablisliuient.  37 C.K.K. 303.2. 

The rcguladons represent a reasonable and rational Inter- 

pr.-ration of a -Latiitc vhi'.h recni)''rs -{'OOfis bit*, a"*) so reculrus 

th.ic it hv   'Vl fecti.-'J withoiu har-?isv:-* .it cr CAT-crsr.  Tnr; rt-i;.:- 

lations are not burdensome, nor do they permit haras3r;enc of chd 

jukebox operators.  Thoy are specifically in accord with the 

legislative history in that they do not require the installation 

of a metering device or other record keeping rcquirericnt vhich 

would count the frequency with vhich a record is played.  H.R. 

Rep. Ho. 94-1476. 94th Cong., 2)id Sess.  115 (1976). 

The harassment prohibited by the statute means more than 

interference of any kind.  The word "harassment" connotes a 

continuing or chronic annoyance or badgering ,the occurrence of 

significant interference.   Access during T ; 

normal business hours which does not significantly interfere 

with the normal functioning of the business .and a one tinte only 

submission of a location listing can not be considered to be 

harassment. 

Affidavits Submitted by plaintiffswhich allege that the 

regulations will require large expenditures of time and r^oney 

and thus arc harassing and burdensan-e s.re  not creditable.  It 

is beyond belief that a jukebox operator involved in the 

continual collection of receipts and the servicing of machines 

does not_ know, or have in readily accessible  form, infor;T;3t5on 

conccmlng the locations of all his juUcboxes.  The cxpen!.ec 

involved in writing dov.-n the locations just one t ime and the 

annual cubmiGEdon of the changes if needed, are dc_  minirus. 

Plaintiffs also argue that the rcgul.itions ere impractical, 

itnntcessary and serve no public interest because the infoti::3tion 

sought is ov.nilablc rlscvbcrc.  liovcver, tradi' journals indicate 
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only tbc nunibcr of record!; sold, not the frequency with which 

they are played.  Furthermore, trade Journals include only 

certain single records: they do not include religiouR and 

ethnic music or long playing records.  Plaintiffs also state that 

Information submitted to the Copyright Office could be used, 

but Lhcsi; mo'»Ll:l>- f>L<.rc<'iw-nt.i indicate th* nur.uur O- soni;6 

recorded, not the frequency '-L^U  vhich they are ;'layed. 

Plaintiffs quote  the memo of a pcrforr.ing rights society. 

Broadcasting Husic Inc. (BMI) ,as support for the use of trade 

'"journals exclusively.  Exhibit A to complcint.  Plaintiffs 

failed to state cs, indicated in Defendants' Exhibit D,chat 

~BHI as well as the other perforndng rights societies support 

the access regulations and believe they are necessary as an 

additional source of information.  During the public hearing 

on the propo.ied rules at issue hero,conducted on June 21, 1978, 

the BMI representative testified that "SMI believes that 

'location listings are essential to the full lealiz.ition of 

the statutory mandate which the Tribunal must impleaent. 

Defendants' Exhibit D at 9. * 

The statute and the regulations at Issue here provide 

a necessary method, in addition to the trade journals, for 

ensuring the equitable distribution of the royalty fees. 

Certainly the public interest is best served when decision* 

concerning the distribution of fees are made upon the best 

and most compreticnsive information available. 

Neither do the regulations violate the Federal Reports 

Act rcqulrcRients because the Tribunal is an independent agency 

within the legislative branch, and the Act docs not apply to 

agencies in the legislative branch.-   The Tribunal, although 

not subject to the requirements of the Federal Reports Act, 

has fashioned the access regulations In a c-.nner consistent 

wiih the Federal Kcport Act.  The inEornation to be furnished 

2/     AiTochcd hTrTTin a.'i EuliTfiT E is the Decision of the ConptroUer 
Cinor.ll wiiich <lc.-;ctibe.-. Ihi; ba.'.is for his deC<.ruin.itlon th.it the 
FiJcvjl UrpurtD Aci ij not .1|>|< 1 ic.il'l o to Lhc Trll>iinal.  Although 
nor l>i ildi n;;. I !u- <"mu"L m.iy iTupt-rly L.ll'.e inlo .•iicovinL  the 
ilp»-i:;i{in OI Cciwc.i] ,\ct tnniL i iij*, Ot"lii'e. the .-i.-M-ncy Vf.-jponr, Iblii 
fill- .)drafiii:;l criniv i hi: I.III.T.I I Ki-povii; A.a.  H. !'.!i inlh.il .'. 

Co. V-. li'lTJi'ili- •'•'-'* <••••'•' 1-«'J. IJ"^ (iy?l). 
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103 

1* not otherwise available to the Federal Covcrninunt and 

Is to be obtained "with a minimuiu burden vipon business enter- 

prises." 4« U.S.C. 1502 

Plaintiffs also contend that the reculations do not allow 

ft'.iff icjent tin.e for coiiip] i aiice.  'lite only cvlcvnce which pl.ti.:- 

1<'"J» s'.ibjiit in ROHport ol this conttvtion ii; the olrcvvisi 

unsubstantiated statements of the aifiJncs who theaiselves are 

obviously aware of the regulations.  Jukeboxes perfovnances 

were included within the Copyright A'^t only after years of 

study and Itgisletive debate, including strenuous opposition by 

the jukebox operators.  Certainly all operators have knowledge 

of the statutory changes as a result of the normal coinmunication 

channels within any trade group. With regard to the access 

regulations, they were promilgated as the result of extensive 

vulewdking including extensive percicipation by plaintiffs 

thcDsclves.  The conduct and results of the ruleT.iking have 

been made known throughout the industry.  The regulations require 

submission of one listing, nothing more.  The time to complete 

this simple task must be belanced against the immediate need 

for the lists in order to permit their use by persons filing 

claims as required in January, 1979. 

II.  Ho Fifth Amendment Rights Have Been Violated. 

Any claim that the Fifth toendment rights of any jukebox 

operator will be violated by the access regulations is totally 

without basis in reality.  First, no privacy rights will be 

violated since the actu.il location listings submitted by 

plaintiffs "ill never be released by the Tribunal.  Furthcr..x>ie,  , 

the very limited data provided to potential claimants will never 

be released in a manner vhich vould permit the linV.ing of location 

lists to individual operators.  Sec page 18 infrn. 

As set forth above, the expenditure of effort required to 

provide these lists is t^ miniCTis.  The regulations provide th.it 

-15- 
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access may be had only for the "purpose of obtaining information 

conccrninc fhc p'irfox-ro.incc of imisical works" by the copyrip.ht 

owners and only during" customary business hours on regular 

bu^ineris ilnys".  The rin.ht: of acct.ss nust he exercised In a 

"IT. i»nrr as nnt t :* i-aii>t.' :«:iy i;ii.iii 1 Li-<i*^; i .;,* L fw'"* T^.CI. ••.'.',*•:   '_!*•_• 

no/ioal functioning of tt.o cstob) lihmtnt. '  37 r..K.;t. 30j..";. 

Tlie ovcrwhelminE majority of juktboxes arc located in 

public'establishments.  Thus, there can be no claim of Invasion 

of one's own privacy such as would be involved if acces?; v~s 

to private homes.  Instead, any claim nust be based on sc^.c 

deprivation of the freedom of cor-jcercial enterprise.  Tlio 

standard of review of government regulations of business en- 

terprises was set forth in the leading case of Kcbbia v. New York. 

291 U.S. 502. 525 (1934): 

The Fifth Amend::>ent, in the field of federal 
•.'. activity, and the fourteenth, as respects state 

• action, do not prohibit soveriur-.cntal rcgulatio."-. 
for the public welfare.  They :7iercly condition the 
exertion of the admitted power, by securing that 
the end shall be accomplished by methods consistent 
with due process.  And the guaranty of due process, 
as has often been held, dcinands only that the law 
shall not be unreasonable, arbicrery or capricious, 
and that the means selected shall have a real and 
substantial relation to the object sought to be 
attained. 

"Die constitution provides that the Congress shall have 

the power, 

"To promote the progress of Science and useful Arts, by 
securing for limited times to Authors and Inventors 
the exclusive right to their respective Writings and 
Discoveries;.  Article I, sec. 8. 

The provisions of the Copyrleht Act of 1976, incl\u'iii2 the 

statutory privisiors for collection and distributson of juV.cbox 

royalty fees, are clearly constitutio'nally permissible.  The 

"exclusive right" provided by the Constitution would be mean- 

ingless without the ability to de'.ert'.inc a monetary value lo 

be placed on the use of artistic performances.  The access 

provi.sions of the statute provide a necessary incthod for 

del<;rmining this v.iluo.  Tlic rtg\il3t ions .ire rc.nr.onable, 
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rational and have a direct relation to the objective of deter- 

mining the extent of individual performers' rights under the 

Constitution and Che Act.  The ncccss roculat ion'i arc not 

"arbitrary, discriminatory, or demonstrably irrelevant to the 

policy the Icj^islaturc is froc lo odcja." and t!ii:relorc ".ha 

riijolatioiiu iujpbso no "unncccss.iry and Uiiw;i:r.int^J ir.t.-rierc!:.:c 

with individual liberty".  Nchbia sc 53S. 

III.  Tlic Confidentiality Of The Location Lists 
Will Be Protected Against Disclosure To Co-T.i'etitors 

Plaintiffs' coirplaint alleges that the location of a jukpbox 

is confidential business infomiacion, the secrecy of \*ich 

isust be maintained .-^n ordcr^to protccr operator.":*' loc.iuioiW 
i 

against conpetltjors..  At the time the complaint was filed , 

the CRT had not yet determined its policy with regard to 

disclosure of the juhebo;: location lists. 

On November 9, 1978, the Tribunal net and u'.idertooU consi- 

deration of a notion presented by plaintiffs' counsel which 

would ensure the confidentiality of the location lists.  As 

summarized by counsel, plaintiffs requested the Tribunal to 

adopt a policy as set forth below: 

We insist that location lists, if and to the extent 
they are required by the Tribunal, be coirpletely exempt 
to disclosure to any person outside the CRT, under the 
authority of 532 b(A) of the Act. 

Ve insist further that the CKT should exercise its 
authority to provide selected disclosures for locations 
identifications.  This is to be done in lisiited nurabers 
and by categories as specified by the CRT, the selections 
to be ni.idc by the CRT. on its oioi initiatives or upon 
the request of the using societies or by individual song- 
writers. 

We insist also that no disclosures should bo ssde 
that would identify the operator of a location.  .'.nd alto, 
that selections be limited in nur:bers also to avoid 
Identification of the opcrator.'s location. 
*****    «    i  i 

Tliat, location lists, as filed with the CKT should 
be ex ccfticd from disclosure to persons outside of the 
CRT, and that CKT sliould provide by rtxulacion for rclrcted 
disclosures of locations iil'.nti/icaticiis, in linitcJ 
numbers, hy calci^orics spccil'i*.»d by the CRT to be supplied 
by the CRT on its o.v-n Initiative or upon reque.it by the 
perfoiroSnc. rights .'.ocictic; or an imlividujil songwriter 
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dctnonscr.ites a righc thereto.  Defendants' Exhibit E, 

At the meeting, testimony was presented by plaintiffs as 

well as various groups v/no represent copyright uw.iers.  Portions 

of the hearing tr.inscrlptwcrc read and discussed by the Tribunal 

Afl'*r hcprlpn rhp *'ic^*K of all in'.iTCsred parties. I'u; Tribunal 

a.ii^lcd /. resolutlcn ecnccrnlr^ Its nolJcy .\T<I\  practice ."s t;"- 

disclosure of the locution listings.  DerendanCs' E.\hiblt C. 

All of plaintiffs' concerns regarding confidentiality of 

location listings are net in the Tribunal's resolution: 

(1) The actual lists filed by juVebox operAtors will not 

be. disclosed;' 

(2) Information will not be disclosed which links the nase 

of the operator with the location of the jukebox. 

; (3)  Potential claimants will be provided with a catalog 

composed only of the number, not the location, of jukeboxes by 

state or, if possible, by loc.il govoriment entity. 

(4)  The Tribunal will not provide potential claimants 

with a lists of all locations, but instead the Tribunal will 

provide a selected list of locations which the Tribunal first 

detenaines is appropriate and which the Tribunal then compiles. 

As a result of the Tribunal's recent actions, coapet- 

titors will be unable to obtain any information from the Tribunal 

which would perrr.it them to identify and link locations of the 

Jukeboxes with particular operators.  Plaintiffs' previous 

allegations of danagc to competitive interest are now, therefore, 

moot. 

The Freedom of Information Act (KOIA) 5 U.S.C. 552n is 

impro[cr ly raised in this litigaticn.  The FOIA should not be 

used to prohibit the government from, initially collecting in- 

formation, since the statute addresses  the disclosure not the 

gathering of d.ita.  If plaintiffs still arc not .'.atisfied with 

the Trlbun.ll'a policy, their proper recourse is separate "reversn 
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Frcedoni of Information Act" litication   if anj when the Tribunal 

decides to release specific information against plaintiffs' 

objections. 

IV.  The Copyright Royalty Tribunal Is Properly Constituted 
*'. Ai; IndcpciK'cnt Af-ncv In The !,e(;i sl.it ivc 
 li: ii-.r'i  

The Coryrlt':t Ksyalcy TriL-.i:ial is an i;-.dep;ndcr,; actncy 

in the legislative branch.  17 U.S.C. 801(a).  Plaintiffs claim 

that because the Tribunal has published regulations to facilitate 

computation of royp.lty clairas.and because the Tribunal distributes 

JuVebox royalties acong claii:snts, the Tribunal is unconstitu- 

tionally established.  Although not entirely clear from the 

complaint, it appears that plaintiff believes that the Tribunal 

functions are unconstitutional unless perfoL'-icd by the executive 

or Judicial branches, rather than the legislative branch of 

government."  For the reasons set forth below, the functions 

of the Tribunal in deter::dning the distribution of roy.nlty fees 

are properly conducted within the legislative branch of governncnt. 

Congress is empowered by the constitution to enact copy- 

right legislation (Act 1, Sec. 8).  Determinations of royalty 

rates and their distribution are regarded as within this legis- 

lative authority.  Furthermore,rater.iaking,  specifically the 

collection and distribution of royalty fees,is clearly within the 

authority of the legislature.  This function can be delegated 

however, so long as the "will of Congress is obeyed".  Ya'nis v. 

United States, 321 U.S. 414, 423 (19/i4) , Aroal gar-.3ted Keat Cutters 

and Butcher Worlxien v. Connally, 337 F. Supp. 737, 745 (D.C. 

CIr. 1971). . 

Determinations concw:ninr, the rate and distribution of 

royalties are subject to continuous change and arc particularly 

suited for delegation to another entity  such as the Tribunal.  The 

legislative history of CRT indicates that Congress was .^ecUing 

A7 I'L-iintifTs . co not conti-nd that the Tribunal .ictionn In 
irc|>orlnc a roy.iliy fee .ind the disliibution of the fees are 
uncoitsi itution.il. 
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just such a dovicc/for OcterrainIng royalty fees which would 

not require continuous statutory cbnnr,es.  IVithin the House 

of RcpruscntaLlve^ the remarks of Rep. Daniclson indicate the 
I 

liced for establishment o£ the Trihunal. 

"Pro-liic;-. j:; r-.-.di.' f; .• '. ^ •:„•::•.  .: ;:Jusc:..>.:'.:.. la lh» 

roy.iJly ut'.ifdii; r.s b^l.•.•.u^e Ll.c scttiiif o- rsivi".i i,•«. •« is 

unduly burdensorae for a legislative body and should not 

be one of the problems of the Congress."  122 Cong. Roc. 

HIO, 904 (1976). 

The Senate Report 'also indicates the congressional 

objectives in establishing the tribunal. 

"The Coniraittee believes that sound public 
policy requires that the royalty rates 
specified in the statute and those esta- 
blished for public broadcasting shall be 
subject to periodic revicv.  It is neither 
feasible nor desirable that these rates 
should be adjusted' i.  exclusively by the 
noniial legiFlativs process ... It has 
been suggested that, if in the f\:ture 
cable television revenues arc di£;torted, 
the appropriate course of action would 
be legislation to anend the copyright law. 
The Congress by now is well acqua'inted 
with the difficulties inherent in obtaining 
controversial piecemeal ai7iend:nents to the 
copyright law.  Consequently, the Corrcrittee 
in drafting the legislation has endeavored to 
provide procedures that will permit appropriate 
adjustments in the liijht of future developments." 
S. Rep. Ho. 94-473, 94th Cong.. 1st Sess. 155-156 
(1975). 

Although early drafts of the legislation dealt only with 

the function of determining annual fees paid by jukebox oper- 

ators.the Copyright Act expanded the Tribunal's functions to 

include distribution of the the royalty fees as well.  The 

annual distribution of royalty fr^es based on claims submitted 

each January would be equally burdensome for the Congress. 

The Tribunal functions in a .vital role as distributor      ' ' ' 

of fees, and provides an ongoing method of distribution without 

continuous recourse to Congress Cor distribution cctcrrain.Ttlons. 

The Tribun.il's role with regard to ihe distribution of jultcbox 

roy.iltics. however, is njvrowly limited to cert.iin laiulsier'.al^ dotlf.>; 
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set forth in thcjAct, vithin which the Tribunal exercises 

little to no discretion.  It docs not execute tho low but 

ii;utc.id merely prqvidfs an nccoiint in[; niech.^nisr: by whicli the 

royalty fees collected by the Rccistcr of Copyrights can 

b«- ilistribuLid. 

The Tribunal is lo be lr.oi\jJ in specific rdv.ilty roe 

UcierolnaLions only in very liir.itoc circ^jnisiaiicos.  The ^talute, 

in fact, grants the Tribunal-narrow authority and instead relies 

heavily upon the copyright owners to deterninc the proper distri- 

bution of royalty fees-  In Janu::ry of each year, copyriirht 

(tunrrs roust file a clsin with the Tribunal based on perfoi-r,i-;-ces 

• during the prccedingj twelve north period.  Prior agreements 

anong claimants are encouraged and are specifically exempt from 

the antitrust statutes: 

During the month of Jn^suary,' in each year, 
\. every person clait^if-c; to be entitled to compulcory 

license fees i:nder t.^is  section lor pei-fonrencps 
during the preceding u.-jlvc-nicnth period shall 
file a claia with the Copyright Royalty Trib\;;ial, 
in accordance with requirements that the Tribunal 
shall prescribe by regulation.  Such claim shall 
include an agreement to accept as. final, except 
as provided in section 810 of this title, the 

• deteriuination or the Copyright Royalty Tribunal 
'in any controversy concerniiig "he distribution 
of royalty fees deposited under the subclause 
(A) of subsection (b)(1) of this section to 
which the claimant ij a party.  Kotwithstandin;; 
any provisions of tho anti'-rust laws. lor purnosas 
of tnis J^ucstrmcn nr.r  cl£ir^"ni:s ••-.lay 3:;rce s^r.c.nz. 
themsdivg.'^ as to ere groyicrtior.Cwo civis^cn oi 
coropuTsbVy'Ticenrin^ leas atnon.? tnepi. r-.ay iuir.p 
their claims Topecner and tile cnen join:ly or 
as a single clain:. of'-TiaS' dcsT~gnat'» a ccirjnor. 
agent to receive o::.'r..3nt on i..-.3ir~bcha"li.  17 
U.S.C. 115(c) (2r~tn!?.nasis adce3'. 

After the proper di.'.tribution is aa'ooi upon by the copyright 

owners, the Tribunal, after deducting any adniinutrative"fc6S, 

must proceed to distribute the fees otnong copyright owners. 

Only in the rare instances when owners cannot agree will the 

Tribunal intervene to settle .i controversy.  Even [hen, the 

Tribunal exercise.', little discretion bccnu.'.u the statute pro- 

vides specific ct.inda: ds for division of tho fees: 
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The fees to be disUrlbuCcd shall be tliviiled as follows: 

(A) to every copyrl-ht ov.iioi- not .if f LI i.in-il 'vich 
pcrformiiii; ilulicu society, the pio raid shjre of the 
fees to be distributed to which such copyright owner 
proves entitlement. 

(B) to the pcrfnriTiir". ri-hiK see'CT^.-y .   rJ'C 
rensaiaii.T cf the fees tr- t-r i.'.;t.rii'ju!:pi! Ir .vsch pro 
r»ta .s'n.-.:fs .i.': 1 ho" i.hnll Sy awccmor.'. a', i ;-i'.l.iti .ii.;i>n^ 
ihcinselvc-s, or, if they ''.lil to af.rce, the pvo rai.i 
share to which such performinp rights societies prove 
entitlement. 

(C) during the pendency of any proceeding under this 
section, the Copyright Royalty Tribunal shall withhold 
fvom distribution an tmount sufficient to satisfy all 
claims with respect to v;hich a controversy exists, but 
shall have discretion to proceed to distirlbuie any an.ounts 
that arc not in controversy.  17 U.S.C. 116(c)(4). 

  Hei.tier,- do the regulations permitting access to jukeboxes which 

are at issue here transform a basic legislative function into a 

regulatory one.  Access is given not to regulate the conduct of the 

jukebox industry, but only to permit the collection of data neccsscry 

for the legislative bre-.ich to deterninc an equitable distribution oi 

fees'.  In fact, as discussed above. Congress specifically deleted all 

but the narrowest of activities which would provide sufficient data 

to divide the royalty fees. 5^/ 

The lack of legislative intent to create a regulatory agency^ Is 

further indicated by the narrow rule making authority of the Tribunal 

which extends only to rules governing its "procedure and fi:ethods of 

operation."  17 U.S.C. 803.  Furthermore, the Tribunal and Its staff 

are limited by their small numbers from performing any but minimal 

Information gathering.  The legislative history indicates the limited 

activities to be underta'/;en by the Tribunal: 

"The Corrjnission 6/ is authorized to appoint a staff to 
• assist it in carrying out its responsibilities.  However, 
It is expected that the staff will consist only of sufficient 
clerical personnel Co provide one full tin;c ::ocrotary for 
each member and one or two additional craploycos to n-eet the 
clerical needs of the entire Coiiiroission.  Vcrbers of the 
Coinni.ssion are expected to j>erforn all professional respon- 

57  Congress :;pccitically rcji^cted any record Uccpin;; rc<iiiirur!ontr. or 
tlic inMallation of ".nny metering devices fcr counting the pl.iy of 
particul.ir ri-cojd)nr.:i."  11.R. Pep. No. 9'i-l'.7r>, y'lth Con.'.. 2nd ::e::s. 
115 (l'J7u). 
ijj    The llo'isc ver.sion of I he hill uiicd the ihv. i)-n:ii ion "Con.ni:ision" 
instead of "Trilmn.il" .'ul>>|iii-d in the fin.il vpr.;ion of the A'.-t. 
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gjhllitics   thcmKclvos.   exropt where   ir   Is  nrrr>sr-.iry 
to employ  oiitulde  cr.i'crus   on  .1  consulLlni", ;)nsls." 
H. R. Rep. No. 94-1176. 94ch Cong., 2d Sess. 174 (1976). 

Thus ir was conLeirpl-iteil lh.1t thi- entire Tribunal woulil con-'-lsi- 

.i£ 'ive »oi:s.ii;i:iio.U'i<; plu:( fiv. ;i- levon «:lfric;il p.; •.'•Ts. or .• :.':.i! 

ol ir BK-sc twlvc in.lividi-.ils.  In n- way cojlJ such «!i entiiy :••»,•••.'.ire 

am'enforce « statute in an industry which consists of an cstiir.acod 

5,000 to 7,000 juVchox operators vho collectively operate  an escinatcd 

400,000 to 500.000 ju':eboxes.  It is clear that the Tvibur..-,!'s; 

functions arc licited to distributing royalty fees on the bjisis of 

claims submitted, and the gathering of additional data upon v;hich 

distribution can be based, when a controversy exists.  These narrow 

data gathering and accounting duties are clearly within the scope of 

legislative duties. 

Even if this Court should find that the Tribunal does exercise 

aoae executive or regulatory functions in addition to its lejlslative 

functions, the Tribunal's acitlvitiesdo not violate the constitutional 

doctrine of the separation of legislative and executive powers.  In 

Buckley v. Valeo. 424 U.S. 1 (1976) the Supreme Court held thst 

certain responsibilities of the Federal Elections Coimission violated 

the constitutional requlieoent that legislative and e.secutive powers be 

separate.  However, the decision in Bucl-.ley turned on the Appolntnicnts 

Clause of the Constitution which states in pertinent part as follows: 

"{The President] shall nominate, and by and with the 
Advice and Consent of the Senate, shall appoint . . . 
all other Offices of the United St.itos. whose Appoint- 
ir.ents are not herein otherwise provided Lor. and which 
shall be established by Law:  but the Congress ii:ay by 

.Law vest the Appointment of such inferior Offices, as 
they think proper, in the President alone, in the Courts 
of Law, or in the Heads of the Dep.-irtnenc."  (Art. II, 
Sec. 2, cl. 2). 

A najority of the Federal Election Corui-.ission members were appointed by 

Congress, yet many of the Consul-jsion's functions wftro cxoculiv.': or 

administrative in n.nturc.  As a   rcuult, the Court in Biicltluy decl.ircd 

the .i.lininintr.itive and cn.''i>rcciiicnt duties to be unconstitutioii.il .1:: 

viol.iiive of the Appointnirnls Cl;m:io. ' 
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The flow in the Federal Election Commission statute which 

rendered its responsibilities invalid «ns specifically remedied in 

the establishment of the CRT.  The Tiibunnl is "composed of five 

i.or.ii.:j: .iiiJiiers .'I'pui.tfO v.y  : he PiosiJc;!i; vit;-. the .i.ivl.-o nnri C.--..JJ'I!: 

of tin- Sennit,"  U ll.S.C. MlX(a).  In on.ictinE ihONC provisi.«ii of 

the Copyright Act, the Congress took special care to ensure that the 

structure of the Tribunal was constitutionaly sound: 

"Due to constitutions! cencern over the provision 
of the Senate Dill ihat the ?.P£ister of Copyrighcs, 
an cni;.'loyce of Che Legislative Branch, appoint the 
meinhsrs of the Tribunal, the coTTmicCoe adopted r.n 
amenJ.r.cnt providinp, for direct appointment of three 

•- :-•-individuals by the President".  H.R. Rep; No.- 1A76, •'••.•-     • r  • 
94th Cong. 2d Sess. 174 (1976). 7/ 

Any remaining doubts concerning the constitutionality of the 

structure and functions of the CRT are resolved in the recent case of 

Eltra Coryrrarion v. Ringer. 579 F.2d 294 (4th Cir. 1978), which 

involved similar issues raised by plaintiffs, but as applied to the 

Copyright Office.  The Copyright Office is a separate and distinct 

office within the Library of Congress, 17 U.S.C. 701. ?l    The head of . 

the office is the Register of Copyrights who is "appointed by the 

librarian of Congress who in '.turn is appointed by the President with 

.the advice and consent of the Senate." Eltra at 300.  The court In 

Eltre found that the structure of the Copyright Office was in accord 

with the Appointments Clause.  The Tribunal, composed of conraissioners 

appointed by the President with the advice and consent of the Senate 

Is likewise fully in accord with the requirements of the Appointments 

Clau.^e. 

The Eltra court further explored the duties of the Copyright 

Office to determine if, notwithstanding compliance with the Appointments 

Clause, the functions of the Copyright Office were invalid because they 

violate the separation of powers doctrine.  Indeed, the El tr;; court 

did find some of the activities of the Copyright Office to be executive 

2? Vlio nuiciliet of eiLKuTsNlmiers w.is exp.indod to five in the find 
ver:-i(in of the Act. 
f;/ Till.- Ijbr.ny of Ciini.reH.'i ,il:;4> proviilis ihu Trihn;!.il with .ill 
"uccc:;:;.Try iiilmiiii .ar.it i ve . actvico:!." . "  17 U.S.C, .SOO. 
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and odminlstrativc as well  as   legislative.     However,  because  Che 

reqiiirimcnts  "T   Che  Appoinciwnts  Onuae  have  bren nu.'t   in  Che  nppnint- 

mcnt  of the  Register,   these  .idminlstrative  .ind  executive   functions 

Ciin I !.• |icvfori:ud  by   Ihe  rigi.-.tti   «il!..>ul   vii'i.ir i:i;,  i hi;  i:..n:.l It':.-i-nal 

i'Ci|u:r^ix.MU<i  pf  stpiirditon of   powert..     ".Itrr  at   :'Ul .     Sinii-ii-'. .   If 

cxec-.icive,   adniinl:;tr.itivt,   or   rttulacory   fu.-.tCions  r.usC bu  per-ov!.vu 

by Che Tribunal,   they   too would be  valid   sincu  all  cot.inissioneri  hjve 

been appointed by  the  President. 

Equally  important  is  the   finding by  the  Court   that   legislative 

and executive  functions can be ml.Ned vjithin  the  sa.Tie  entity.     Tr.tis, 

the court found: ' '•--'^ ^-r:-::-1r; -  •- -—••;   • •.    ••; 
The operations of the Office of the Register 
are administrative  and the Hcgiscer must accordini;- 
ly'-^ owe his appointment, as he does, to appointment by 
one who is in turn appointed by Che President in accordance 
with the Appoincr-enCs Clause.  IC is irrelevanc chat the 
Office of the Librarian of Congress is codified under the 
legislative br;jnch or that it receives its appropriation 
as a part of the legislative appropriacion.  The I.ibravi«n 
porfoms certain functiorjs \.'hich •"ay be regarded as 
legislative (i.e., Congrer.sional Rosearch Service) and other 
functions (such as the Copyright Office) which are executive 
or administrative.  Because of its hybrid character ic could 
have been grouped code-wise under either the legislative 
or executive department.  But such code-grouping cannot 
determine v;hether a given function is executive or legislr.tive. 
After all, the Federal Election Campaign Act of 1971, under 
which the Federal Election Com-Tiission reviewed in Buckley 
was appointed, is codified under Che legislative heading and 
its appropriations were made under that heading.  Neither 
the Supreuic Court nor the parties in Buckley regarded that 
fact as deterr.:inacive of the character o£ the ComLiisslon, 
whether legislative or executive.  It is no more permissible 
to argue, as the appellant did in the article in the George 
Washington Law P.eview. that the mere codification of the 
Library of Congress and the Copyright Office under the 
legislative branch placed the Copyright Office "within the 
constitutional confines of a legislative agency" than it 
would be to contend that the Federal Election ConiT.ission, 
despite the 1974 a.-ncndment of the Act with reference to the 
appointment of its moii^bers, is a legislative agency uncor.sti- 

.lutionally exercising executive administrative authority. 
(Footnotes deleted)  Eltra at 301. 

Tlic Copyright Office has operated within Che Library of Congress 

since 1909 without successful challenge to its position in t)io 

lcgi.sl;itive branch.  Tlie Tribunal's functions arc siniilai to thoiio of 

the Copyright Office.  It is also a siivnll agency whoso adninistrntivc 
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support   Is  provided by   the  Library of Congress.     For   these  rc.isons 

tliC  decision   to pl^cu   it within  the  Icsislativu  brunch was  a  rea:;onablo 

one.     Clearly,   the Tribunal,   merely because  it  may exercise  sorao 

flc1ailnii;tr.-iriwe   fiinrtinns.   is  n"C   thoroTriro ,   •.•ncfinsT'.I'jr <f>n.''Iv :<ir';.-" ••.! 

v.'il'ivn   Lh'.'  11. r,i sI,•".i vc br.mch. 

Conclusion 

As has been demonstrated in the argun:Gnt  presented above,   the 

complaint   should be  dismissed  and  su:nm.^ry  jud;;nent  granted. 

Respectfully  submitted. 

Sn, J. SILBcRT    •«- EST! 
United States Attorney 

Assistant United States Attorney 

SUSANUi; M. LEE 
Special Assistant U.S. Attorney 

-26- 



115 

imiTKD  STATES   niSTKICT  CnrR.T 
FOK THE   UlSTItlCT  OF  COHIMUIA 

AMUf^EKENT 
OrKWiTORS 

f.  HUSIC •                                               ) 
ASSOCIATION,   ec   al. ,  .            ) 

I'l.iintifCs.                    ) 

) 
CO:VK!'J!IT .'.OY/.LTV  TKIBUCAL.   vL   3l..    ) 

Dcr'.-.ui.iiiLj.                ; 
•) 

CIVIL ACTION NO.     78-2030 

ORDER 

This TiBtter having conie before the Court on Defendants' KoUion 

to Disraisc and/or for Sumnary Judgment, Plaintiffs' Memoraiiduia In 

O))positioii, and the entire record herein. 

It is this   day of  , 1979. 

ORDERED that Defendants' Motion be and hereby is cranted. and 

it is 

FURTHER OKDERED that Plaintiffs' Coinplaint be  and hereby is 

('•ismisced. 

UNITED STATES DISTRICT JUDGE 
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CERTIFICATE  OF  SERVICE 

I  liproliy   certify   chnl.  n   copy  of   Lhc   rorepoiiic 

Defendants'   Motion  to  Dismiss,   or   in  the  Altern.Ttive   for 

i'.unJTiury  Judrn-L-Mil   wjs   Sfwcd   UJ-.-.M   ;>! ;I i:il,i ff;'by   m.iilin^'j  fl 

•i.'py   tbeio.a'   lo   piiii;il i f fr, '   c.-u;is(.l   iJi r;;:u'..v:   K.   A'.'i'i?,   l-.iil: 

;06.   1701   K  ri-rec-t.   >;.'.;..   \.isl,':i;sCon.   n.C.   2U0'J6   thi: 

the _S   day of January, 1979. 

SUSAKNE M. LLE 
Special Assistant United 

Etotcs Attorney 
U.S. Courthouse, !ta). 3718 
3rd and Constitution Ave., N.W. 
Washington, D.C. 20001 
(202) /i72-A759 

-28- 
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tWITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COJ,U:;HIA 

Aimasement and Music Operators 
Association, a corporation, 

35 East Kacker Drive, 
Chicago, Illinois 60601, and 

Don Van Brackel 
15 Capri Road 
Defiance, Ohio 43512, 

Dorothy W. Christensen 
815 South Central Avenue 
Malta, Montana 59538, 

Fred Collins, Jr. 
801 Botany Road 
Greenville, South Carolina 29609, 

Walton Lowry 
303 West Adams Street 
Pittsfield, Illinois 62363, and 

Harold Morris 
945 Park Lane 
East Meadow, New York 11554. 

Plaintiffs 

The Copyright Royalty Tribunal 
1111 20th Street, N.W. 
Washington, D. C. 20036, and 

niomas C. Brennan, Chairman 
Copyright Royalty Tribunal 
1111 20th Street, N.W. 
Washington, D. C. 20036> 

Douglas E. Coulter, Member 
Copyright Royalty Tribunal 
1111 20th Street, N.W. 
Washington, D. C. 20036, 

Mary Lou Burg, Member, 
Copyright Royalty Tribunal 
1111 20th Street, N.W. 
Washington, D. C. 20036, 

Clarence L. James, Jr., Member 
Copyright Royalty Tribunal 
1111 20th Street, N.W. 
Washington, D. C. 20036, and 

Frances Garcia, Member 
Copyright Royalty Tribunal 
1111 20th Street, N.W. 
Washington, D. C. 20036 

Defendants 

Civil Action Wo. 78-203(^ 

AMENDMENT TO 
COMPLAINT 

(Declaratory Judgment 
and Preliminary and 
Permanent Injunctive 
Relief) 
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Plaintiffs amend their Complaint by adding Counts 

II and III (the Original Complaint, paragraphs 1 through 

15 and prayers for relief, becoming Count I), as follows: 

COUNT II 
(For Declaratory Judgment) 

The Copyright Royalty Tribunal, being charged by 
Congress with the duty to regulate access by 
owners of copyrighted musical works to establish- 
ments and phonorecord players (jukeboxes) therein, 
for purposes of carrying out the Tribunal's 
executive responsibilities relating to distribution 
of jukebox royalties among claimants to such 
royalties, is unconstitutionally organized in the 
legislative branch of the Government. 

16. The allegations of paragraphs 1 and 2 are 

incorporated by reference herein. 

17. The Copyright Royalty Tribunal is organized 

in the legislative branch of the Government by Chapter 8 of 

the Copyright Act of 1976 (17 U.S. Code Sections 801-810). 

18. The Copyright Royalty Tribunal is charged by 

Congress with the duty, among others, to regulate access 

by owners of copyrighted musical works to establishments 

and phonorecord players (jukeboxes) therein, for purposes 

of carrying out the Tribunal's executive responsibilities 

relating to distribution of jukebox royalties among claimants 

to such royalties (17 U.S. Code Section lie(c)(5)). 

19. Being so organized and so charged with regulatory 

and executive responsibilities and duties, the Tribunal 

is unconstitutionally established. 
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WHEREFORE, the plaintiffs pray that: 

1. Chapter 8 of the Copyright Act of 1976 

(17 U.S. Code, Sections 801-810) be declared unconstitutional. 

2. The Court order such other relief as may be 

justified. 

COUNT III 
(For Declaratory Judgment) 

The Copyright Royalty Tribunal's regulations, by 
imposing upon jukebox operators requirements for 
filing unnecessary lists of their jukebox locations, 
interfere with jukebox operators' liberty, freedom, 
right of privacy and right to conduct their 
businesses without undue Government interference in 
violation of the Fifth Amendjoent to the Constitution. 

20. The allegations of paragraphs 1 through 15 are 

incorporated by reference herein. 

21. The Copyright Royalty Tribunal's regulations impose 

upon jukebox operators requirements for filing with the 

Tribunal unnecessary lists of locations of licensed jukeboxes 

(37 C.F.R. 303.3). 

22. The Tribunal's said regulations interfere with 

jukebox operators' liberty and freedom in the conduct of 

their businesses by impairing their right of privacy and 

their right to conduct their businesses without undue 

Government interference, in violation of the Fifth Amendment 

to the Constitution. 
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WHEREFORE, the plaintiffs pray that: 

1. The  Section 303.3 of the regulations of the 

Copyright Royalty Tribunal (37 C.F.R. 303.3) be declared 

unconstitational. 

2. The Court order such other relief as may 

be justified. 

Respectfully submitted 

HERRICK, ALLEN & DAVIS 

/. ^LJ^ 
Philip^. Herrick 

^y>'^^-i: •fuf-i^C/'/^lu.-^ 
Nicholas k. Allen 
Attorneys for Plaintiffs 
1701 K Street, N.W., Suite 706 
Washington, D. C. 20006 
Tel:  452-1331 

CERTIFICATE  OF  SERVICE 

I certify that on November  20,   1978,   I mailed postage 

prepaid,   five  copies  of   the   foregoing Amendment   to Complaint 

to Susan Lee,   Assistant U.S.   Attorney,   U.   S.   Court House, 

3rd  and  Constitution,   Washington,   D.   C.   20001. 
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tmiTSI; STATES DISTRICT COURT 

?0R TSE DISTRICT OP COLUMBIA 

Amusement and Music  Operators 
Association,  a corporation 
35 East Wacker Drive 
Chicago,   111.  60601,     and 

Don Van Braclcel 
15 Capri Road 
Defiance,  Ohio 43512, 

Dorothy W.  Chrlstensen 
815 South Central Avenue 
Malta, Montana 59538, 

?red Colllna,  Jp. 
801 Botany Road 
Greenville,  SouSh Carolina  2g609, 

Walton Lowry 
303 West Adams Street 
Plttsfleld,  Illlnola 62363, 

aad 

Harold Morrla 
945 Park Lane 
East Meadow, New Yorlc 1155* 

Plaintiffs 

•. 

The Copyright Royalty Tribunal 
Un 20th Street NW 
Washington,D.C. 20036 
cuid 

Thooas C. Brennan, Chairman 
Cooyrlght Royalty Tribunal 
1111 20th Street NW 
Washington,D.C. 20036 

Douglas E. Coulter, Member 
Cooj-right Royalty Tribunal 
nil 20th Street NW 
Washington,D.C. 20036 

Mary Lou Burg, Member 
Cooyrlght Royalty Tribunal 
1111 20th Street NW 
Washington,D.C. 20036 

Clarence L. James, Jr., Member 
Copyright Royalty Tribunal 
1111 20th Street NW 
Washington,D.C. 20036 
and 

Prances Garcia, Member 
Copyright Royalty Tribunal 
1111 20th Street NW 

Washington,D.C. 20036 

Civil Action no. 

COMPLAINT 

(Declaratory Judgment and 
Preliminary and Permanent 
Injunctlve Relief) 

Defendants 



122 

Jurisdiction 

1. The jurisdiction of this Court is invoked pursuant 

to the provisions of Title 28, United States Code, Sections 1331, 

1361, 16S1;  the Administrative Procedure Act, as ajnended, P.I.. 

89-554, Sept. 6, 1966, 80 Stat. 381, 5 U.S.C. 551-559, 701-706; 

the Copyright Act, as amended, P.L. 92-140, Oct. 15, 1976, 

90 Stat. 2541, 17 U.S.C. 1 et seq., especially g 116 (c) (S) and 

• 801-810:  the Federal Reports Act, 44 U.S.C. 3501 et seq., as 

amended by § 409 of P.L. 93-153, Nov. 16, 1973, 87 Stat.593, and 

the Declaratory Judgments Act, as amended, 28 U.S.C. 2201. 

Parties 

2. Plaintiff Amusement and Music Operators 

Association (AMOA) is a corporation organized as a non-profit 

membership association under the laws of Delaware, and having 

a headquarters office in Chicago, Illinois.  Its membership 

consists of about 1,200 operators of phonorecord players 

(jukeboxes) located throughout the United States.  The individual 

plaintiffs are members of AMOA and are jukebox operators in 

their respective States of Illinois, Montana, New York, Ohio and 

South Carolina.  Plaintiff Van Brackel is presently national 

president of AMOA.  Plaintiff Collins is a past president of 

AMOA and is presently a member of its Government Relations 

Committee. 

3. The defendant Copyright Royalty Tribunal (CRT) is 

an independent agency in the legislative branch of the United 
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states Government.  The individual defendants are the chairman 

and the other four members of CRT, and they are sued in their 

official capacities. 

Nature of Controversy and 
Basis of Equitable Relief 

4.  An actual controversy exists between plaintiffs 

and defendants as to defendants' attempts (1) to require each 

plaintiff and every other jukebox operator in the United States 

who operates jukeboxes that are certificated by the Copyright 

Office prior to October 1, 1978 to file by November 1, 1978 a 

list identifying the locations where his jukeboxes are placed 

and the number (if more than one) of jukeboxes at each location, 

(2) to require every jukebox operator who operates jukeboxes 

that are certificated after October 1, 1978 to file a similar 

list within thirty days of the issuance of his initial certificate 

and (3) to require every jukebox operator to file by October 1 of 

each year a list of any locations where there have been subsequent 

changes in number of jukeboxes on locations.  The said require- 

ments are contained in regulations dated Sept. 6, 1978, 37 C.F.R. 

Chap. Ill, Part 303, g 303.3; 43 Fed. Reg. 40498-40501 (Sept. 12, 

1978).  They are in excess of the defendants' statutory authority, 

they impose unduly harassing, burdensome, costly and unreasonable 

requirements upon the plaintiffs if they are to comply with the 

said listing requirements, and they create unreasonable risk that 

confidential data contained therein will be disclosed to 

competitors and others to plaintiffs' substantial prejudice. 



124 

The Act and The Regulationg 

5.  The CRT was established by Act of Congress approved 

October 19, 1976 (P.L. 94-553, §801, 90 Stat.2594, 17 U.S.C. 801- 

810) .  It is a f ive-nieniber body whose purpose is to determine 

the adjustment of reasonable copyright royalty rates, and to 

distribute royalty fees (after resolving controversies if any 

exist(17 U.S.C.801)).  By 17 U.S.C. 803 it is directed to adopt 

regulations, not inconsistent with law, governing its procedure 

and methods of operation. 

Determinations concerning the adjustment of statutory 

royalty rates is provided for in Sections 115 (with respect to 

the royalties levied upon the production of phonorecords), 

in 116 with respect to the "jukebox royalty," and in other 

sections relating to other musical copyright royalties (cable 

TV under Section 111, and public broadcasting under Section 118 

(17 U.S.C. Ill, 115, 116, 118)). Section 116 (f)(5) requires the 

CRT to 

"promulgate regulations under which persons who 
can reasonably be expected to have claims may, 
...without expense to or harassment of operators 
or proprietors of establishments in which phono- 
record players are located, have such access to 
such establishments and to the phonorecord players 
located therein and such opportunity to obtain 
information with respect thereto as may be 
reasonably necessary to determine, by sampling 
procedures or otherwise, the proportion of 
contributions of the musical works of each 
person to the earnings of the phonorecord players 
for which fees have been deposited." 

6.  Allegedly pursuant to the above authority, the 

CRT adopted § 303.2 and § 303.3 of its regulations.  Section 
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303.2 reads as followsi 

Access to establishments and phonorecord players 

"A person, or authorized representatives of such 
person, who can reasonably be expected to have 
claims to royalty fees paid by the operators of 
phonorecord players shall have access to the 
establishments in which such phonorecord players 
are located during customary business hours on 
regular business days.  Such access shall be only 
for the purpose of obtaining information concerning 
the performance of musical works by the phonorecord 
players.  The right of access shall be exercised 
in such a manner as not to cause any significant 
interference with the normal functioning of an 
establishment." 

Section 303.3 reads as follows: 

Recording of location listings in Copyright 
Royalty Tribunal 

"(a) Not later than Novexhber 1, 1978, every operator 
of a phonorecord player who has filed in the Copy- 
right Office an application for a phonorecord player 
compulsory license according to the requirements of 
of 17 use IIS and the regulations of the Copyright 
Office and been issued prior to October 1, 1978 a 
Copyright Office phonorecord player certificate, 
shall record in the offices of the Copyright 
Royalty Tribunal a list identifying the location 
or locations where licensed phonorecord players 
of the operator are placed, and the number of 
phonorecord players at any location with more than one 
such player. 

(b) Every operator of a phonorecord player who 
subsequent to October 1, 1978, obtains his initial 
Copyright Office phonorecord certificate shall 
record in the office of the Copyright Royalty 
Tribunal within thirty days after the issuance of 
the initial certificate a list identifying the 
location or locations where licensed phonorecord 
players of the operator are placed, and the number 
of phonorecord players at any location with more 
than one such player. 

(c) On October 1 of each year 6very operator of a 
phonorecord player who alters the number of licensed 
phonorecord players at a location reported under 
clause (a) or (b), or who has provided a licensed 
phonorecord player or players to a location not 
previously reported to the Copyright Royalty 
Tribunal shall report to the Copyright Royalty 
Tribunal the revised number of phonorecord players, 
or the new location and the number of licensed 
phonorecord players at that location. 

U9-081 0-79 
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7. Section 303.2 and 303.3 of the. Regulations are 

neither expressly nor impliedly authorized by Section 116(c)(5) 

of the Act. 

Legislative History 

8. The legislative history of the Copyright Act of 

1976 shows that Congress not only did not intend to give CRT the 

power to require location listing but clearly negated the giving 

of such power.  Provisions which were once in the bill which 

would have required the identification of location were deleted, 

and the Act as finally passed did not call for the identification 

of locations.  The legislative history shows that this omission 

was deliberate. 

(a)  The Copyright Act of 1909 (35 Stat. 1075, 

1088; 17 U.S. Code 1 (1952 Ed)) granted two exclusive rights to 

the owners of musical copyrights, and provided an exemption for 

coin-operated music machines.  These provisions were as follows: 

(1) They established a performance right, 

which was a right given a musical copyright owner 

to control the public performance of copyrighted 

music for profit.  No stated rate of royalty was 

specified.  The royalty charged with respect to 

this right is known as the "performance royalty." 

(2) They established a mechanical re- 

production right, by requiring each manufacturer 

who wished to produce phonorecords of copyrighted 

music without the copyright owner's express per- 

mission to pay a iflciximum royalty of two cents for 

every phonorecord he made.  This royalty is some- 

times referred to as the "mechanical fee." 
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(3)  The playing of music on coin- 

operated machines was expressly excepted from the 

performance right and the performtince royalty un- 

less a fee was charged for admission to the place 

where the playing occurred.  The execution did not 

apply to the mechanical reproduction right or to the 

mechanical fee.  The exception was sometimes re- 

ferred to as the "jukebox exemption."  This exemption 

was repealed by the 1976 Act, which by Section 116 

substituted a "jukebox royalty" in place of the 

exemption. 

(b)  The relevant provisions of the 1976 Act are as 

follows: 

|106 gives the copyright owner the exclusive 

right to do and to authorize certain things, including, in the 

case of musical works, the right to perform the copyrighted 

work pubicly. 

§115 authorizes a royalty of 2-3/4j( per recording 

to be paid periodically by the record manufacturer to the copy- 

right owner (mechanical fee).  The Register of Copyrights is 

authorized to issue regulations under which "detailed 

cumulative annual statements of account, certified by a 

certified public accountant," must be filed by each manufacturer 

of copyrighted music. 
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§116 authorizes a royalty of $8. per jukebox 

per year, to be paid by the jukebox operator to the Register of 

Copyrights when a jukebox has been placed in an establishment 

for coin-operated play, and when a certificate showing payment 

of the royalty has been issued by the Register of Copyrights. 

Royalties, When collected, are to be deposited by the Register 

in the U. S. Treasury, for distribution among copyright owners 

by CRT. which is given authority to allocate the royalties 

among copyright owners.  Both the Register and the CRT are 

given authority to issue regulations - the Register with 

respect to registration of jukeboxes (Section 116(b)(1)(A)); 

the CRT with respect to (1) providing for "access" by copyright 

owners to jukeboxes and establishments where jukeboxes are 

located (Section 116(c)(5)) and (2) for filing by copyright 

owners of claims for royalties (Section 116(c)(2)).  The CRT 

also is given authority to revise royalty rates periodically - 

the mechanical fee under Section 115 in 1980, and then in 1987 

and every 10th year thereafter (Sections 801(b)(1), and 804(a) 

(2) (B)) - the jukebox royalty under Section 116 in 1980, and 

then in 1990 and every 10th year thereafter (Sections 801(b)(1), 

and 804 (a) (2) (c))•  Detailed guidelines are set out in Section 

801(b)(1). 

(c)  Bills for general revision of the Copyright 

law were introduced in both houses of Congress in 1964 after a 

long period of study by the Copyright Office (S. 3008, H.R. 
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11947, 88th Congress).  Both bills provided for an increase 

in the mechanical fee from 2* to 3* per recording a song 

(Section 11), and they also provided for repeal of the jukebox 

exemption from the performance royalty (Section 12). 

(d) Twelve years later, on October 19, 1976, 

the legislative process was completed.  Significant events 

relative to the instant proceeding are summarized below. 

(e) A requirement to identify the locations 

of jukeboxes was at one period included in both House and 

the Senate versions of the Copyright bill. 

In 1966 the House Judiciary Committee reported 

favorably on a bill (H.R. 4347, 89th Congress) which included 

in Section 116 (b) (1) a provision that any jukebox operator 

who wished a license for the public performance of copyrighted 

music should, before or within one month after placing his 

machine on location and in January of each succeeding year, 

record in the Copyright Office, in accordance with regulations 

issued by the Register of Copyrights, a statement which would 

Include, among other things, "the name and address of the 

establishment in Which it is located", (House Report No. 2237, 

89th Congress, October 12, 1966, p.11).  In 1967 the House 

Judiciary Committee reported favorably on a similar bill 

containing the same language about location listing (House 

Report No. 83, 90th Congress, March 8, 1967, on H.R. 2512, p.186). 

In the Senate in 1967 a bill similar to H.R. 2512  and 
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containing the identical language with respect to the name 

and address of the establishment in which the jukebox was 

located was introduced and was the subject of hearings in the 

Senate Judiciary Committee in March of that year (Bearings 

on S. 597, 90th Congress, Committee on the Judiciary, p.12). 

H.R. 2512 was passed by the House on April 11, 1967 

with substantial changes in the jukebox royalty provisions, 

which changes, inter alia, omitted the requirement of "the 

name and address of the establishment in which it is located" 

(113 Cong. Rec. H.3888).  On the Senate side the requirement 

for location identification was deleted in the Coinnittee 

Print of the then pending bill (See the Committee Print of 

S. 543, 91st Congress, December 10, 1969, and compare page 19,. 

lines 38 and 39, where the requirement for listing "the name 

and address of the establishment in which (the jukebox) is 

located" is shown as part of the earlier bill, with page 85, 

lines 6 through 9, where the requirement is omitted). 

(f)  In the same Committee Print the Register of 

Copyrights was the official designated to issue regulations 

governing both the registration of jukeboxes and access to 

establishments where jukeboxes are located (S. 543, 91st 

Congress, § 116 (b) (1) (A) and § 116 (a) (4)) . The two functions 
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were later divided between the Register and the Tribunal, 

the Register retaining authority with respect to registration I 

and the Tribunal being given authority with respect to issuance I 

of access regulations (House Report No. 94-1476, 9th Congress, 

Septeniber 6, 1976, pages 17,18). 

(g)  The provision authorizing access regulations 

that was added to the bill on December 10, 1969, explicitly 

restricted the regulation - making power to provide for such 

access as would be "without expense to or harassment of opera-f 

tors or proprietors of establishments in which phonorecord 

players are located" (S. 543, 91st Congress, December 10, 

1969, page 87, lines 6 to 23). 

(h)  In all the subsequent revisions the sane 

anti-harassment mandate was Included.  Referring to the pro- 

vision in several later bills, that access to establishments 

and jukeboxes therein shall be "without expense to or harass- 

ment of operators or proprietors", as they moved towards 

final passage in 1974, 1975, and 1976, the Conniittee Reports 

of both Bouses stated: 

"This clause is not Intended to 
authorize the Register of Copyrights 
(Commission) to impose any record keeping 
requirements upon jukebox operators, or to 
require the installation in jukeboxes of 
any metering devices for counting the play 
of particular recordings." •(Senate Report 
No. 93-983, 93d Congress, on S. 1361, 
July 3, 1974, page 154; Senate Report No. 
94-473, 94th Congress, on S. 22, November 
20, 1975, p. 99; House Report No. 94-1476, 
94th Congress, on S. 22, September 6, 1976, 
page 115). 
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(i)  In submitting its final report on this 

legislation in September, 1976, the House Judiciary Committee 

took note of the decline in the jukebox industry during the 

long period this legislation had been under consideration, 

saying: 

"The Committee was impressed by 
the testimony offered to show that shifting 
patterns of social activity and public taste, 
combined with Increased manufacturing and 
servicing costs, have made many jukebox 
operations unprofitable." (House Report No. 
94-1476, page 116). 

(j)  In December, 1977, the Register of Copy- 

rights, when issuing regulations under the registration pro- 

visions of the Act (Section 116(b) (1) (A)) stated that this 

legislative history precluded her from requiring identificatioa 

of jukeboxes by location; although she was careful to observe 

she did not intend her interpretation to be binding upon the . 

CRT (42 FR 63779, Deceniber 20, 1977). 

The Location Listing Provisions 
of the Regulations are Harassing and Burdensome 

9.  The location listing provisions of the Regula- 

tions are harassing, burdensome, and costly.  There are an 

estimated 5,000 to 7,500 jukebox operators in the United 

States.  They operate an estimated 400,000 to 500,000 juke- 

boxes, for an estimated average of 50 to 70 jukeboxes per 

operator   For an operator with 400 to 500 jukeboxes the 
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estimated cost of preparing the list due November 1, 1978 

is estimated at $2,860, and the cost of preparing subsequent 

lists is estimated at $1,248 per year {see affidavit of 

Don Van Brackel attached to the accompanying Motion for 

Temporary Restraining Order).  For a small operator with 70 

or less jukeboxes the cost of preparing the list due November 

1, 1978 is estimated at $70 (see affidavit of Walton Lowry, 

accompanying the Motion for Temporary Restraining Order). 

10.  The sanctions attached to the failure to 

comply with the location listing provisions of the Regulations 

are many. 

(a) Section 116(c)(5) of the Act (17 U.S.C. 

116(c) (5)) provides that anyone claiming he has been denied 

the access permitted by the CRT regulations may sue in the 

U.S. District Court for the District of Columbia for 

cancellation of the operator's registration for the jukebox 

in question, and that the Court may then invalidate the 

registration retroactively back to the date of issue (which 

could be March 1, 1978).  Failure by an operator to comply 

with Regulation 303.3 is equated by CRT with denial of 

access (see CRT Supplementary Information, Denial of Right 

of Access, 43 F.R. 40500). 

(b) The invalidation of an operator's license 

retroactively would subject the operator to the possibility 

of thousands of infringement suits (17 U.S.C.501; see 

Affidavit of Don Van Brackel  attached to the 
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accompanying Motion for Temporary Restraining Order), the 

destruction of all jukebox records which may have been 

played during the period (17 U.S.C. 503), and actual damages 

(17 U.S.C. 504 Cb)), or, in the alternative, statutory damages 

of up to $50,000 per infringement (17 U.S.C. 504(c)), plus 

attorney's fees and costs (17 U.S.C. 505). 

(c)  The CRT has not allowed sufficient time 

for all jukebox operators to comply with the regulations. 

The Regulations were approved September 6, 1978; they wer« 

published in the Federal Register on September 12, 1978; 

they were effective October 10, 1978; they require the 

filing of location lists at the CRT office in Mashington, 

D. C. on November 1, 1978.  It is doubtful whether many of 

the smaller operators h^ve knowledge of the Regulations 

(see Affidavit of Fred Collins, Jr., attached to the 

accompanying Motion for Temporary Restraining Order). 

Confidentiality of Locations 

11.  The locations where an operator places his 

jukeboxes constitute confidential business information 

which each operator takes great pains to protect.  He would 

not give this information to anyone outside his own 

organization (unless compelled by public authority).  The 

secrecy of his locations must be maintained if he is to 

protect his locations against competitors and others seeking 
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to  take his   locations away.     Once his   locations  are   listed and 

filed there   is  no way,   under the Freedom of  Information Act   (5 

U.S.C.   552)   or  otherwise,   in which   the confidentiality of  the 

data  can be   fully maintained   (see Affidavits  of Don Van Brackel, 

paragraph   7,   and  of  Fred Collins,   Jr.,   supra). 

Location Listing  is   Impractical, 
Unnecessary and Serves  No National   Interest 

12. The  requirements  of Regulation  303.3  are unnecessary 

and  serve  no  national   interest.     In   the   interest  of holding down 

the proliferating paperwork Which   the Ttaerican business man must 

do   for   the  government,   they  should be   scrapped.     The most 

reliable  sources  of  information  relative   to   the  popularity of 

jukebox   records   are   the   trade   journals,   which  periodically report 

this  information.     There  are  at  least   four prominent  trade 

journals which  do  this:     Billboard,   Replay,   Play Meter,   and 

Cash Box.     Nine pages   from  the October   1978   issue  of Replay are 

attached hereto as Exhibit  "A".     They  show  the   75 most-played 

jukebox records  during   the week  ending October  20,   1978,   the 

60 most-played   jukebox country  singles  records,   the  60 most- 

played jukebox  rhythm and blues   records,   together with   the 

best singles  releases,   and  a  nationwide   roundup of   the most 

popular  jukebox  records  in particular  areas. 

13. Broadcast Music,   Inc.    (BMI) ,   a performing  rights 

society,   stated   to CRT in  a  letter dated  February 8,   1978 

(attached hereto as Exhibit  "B"): 

"We  agree with   the AMOA  and   jukebox 
manufacturers   that  the  use  of  trade 
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charts provides an excellent, immediately 
available, and ongoing means for deter- 
mining copyright owner's share of juke- 
box music use," 

BHI's statement went on to say: 

"Thus, we have a virtual consensus.  The 
juXebox manufacturers, the leading 
association of operators (AMOA) and BMI, 
the organization which licenses 
roost music used on the boxes, all 
agree that the use of charts provides 
a fair and expeditious way to determine 
distribution." 

14. By the terms of the Copyright Act (17 U.S.C. 

115(c)(3)), each manufacturer of phonorecords must furnish to 

the copyright owners or their representatives, in accordance 

with regulations of the Register of Copyrights, monthly state- 

ments of the number of copyrighted songs recorded by the manu- 

facturer.  Such statements would give the CRT a second accurate 

source for gauging the popularity of julcebox records (See Copy- 

right Office Regulations 43 Fed. Reg. 44511, Sept. 28, 1978). 

The CRT Procedure Violates 

the Federal Reports Act 

15. The CRT, in issuing Regulation 303.3, violated 

the provisions of the Federal Reports Act (44 U.S.C. 3502, 

3512(c)) in that it failed to Submit to the Comptroller General 

its plans for the collection of information from jukebox 

operators, together with copies of its Regulation. 

WHEREFORE, the plaintiffs pray that: 

1.  A temporary restraining order issue staying the 

'November 1, 1978 deadline and all other deadlines for filing 
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location lists as required by Section 303 of the CRT Regulations 

(37 C.F.R., Chapter III, Part 303). 

2. A preliminary injunction issue postponing the 

November 1, 1978 deadline and all other deadlines for filing 

location lists, and enjoining the defendants from carrying out 

the provisions of the Regulations until a hearing can be held on 

the Complaint. 

3. The Court declare, pursuant to the Federal 

Declaratory Judgments Act, that: 

(a) The said Regulations are in excess of CRT's 

authority; 

(b) The said Regulations violate the mandate of 

the Copyright Act that they shall be "without expense to or harass- 

ment of" jukebox operators; and 

(c) The said Regulations violate the mandate of 

the Federal Reports Act (44 U.S.C. 3501, especially 3512). 

4. The Court declare null and void, and set aside, 

the said Regulations, 

5. A permanent injunction issue enjoining the CRT 

from carrying out the provisions of the said Regulations. 

6. The Court award the plaintiffs their costs and 

reasonable attorneys" fees, and give such other relief as may 
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be justified. 

HERRICK, ALLEN & DAVIS 

By     /T^JCO    ^.   i-^-v-i^  
Philiji F.  HeriricJc 

Nicholas   E.'Allen 

1701 K Street, N.W., #706 
Washington, DC 20006 

Attorneys for Plaintiffs 

DISTRICT OF COLUMBIA, ss! 

Don Van Bracltel and Fred Collins, Jr., being duly sworn, 

state that we have read the foregoing Complaint and that the 

allegations made therein are true to the best of our knowledge 

and belief. 

Subscribed and sworn to before me this JlyT/l/    day of October 1978. 

Notary Public 

My Commission Expires: 

kj- ConirtMiia lUpu.- Sept I 
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RePliy Mafuinc, rO, Box 2550. WoodAnd Hills, CA 91J65 - 213;J4;3S20 k andifg Oci. 20,197t 

POUT 
•anon 

• Uniiwl Anm* 11« 

HI 
I 

a 

td'<nmf Joftnion - EMI/A^^•nc« 8 

44     FLVW HIGH 

(iTMouiT sa 

Kji^u— rw LEAVING IT ALLUFTO VOU - ftr^&/ Ftrvdw -ABC 1341S- C 
I'tlCnS nANOING IN THE SHADOW OF LOVC - Orbortft WMh^ton - Ariol« 7719   O - S - P - T. 

EXHIBIT A 



140 

Q 

EB 

E3 

a 

O; 

O 

BLUE SKIES - W^lM Nttion ~ Calumb.* t07S4 

irS BE€N A GfftAT AFTEWhOON - H*i»*rt> - MCA 40921 

I'VE ALWAYS BEEN CRAZY - Waylon Jv>niA^ - RCA 11144 

hEAHTBREAKEB - Dotly F,r«n - RCA 1179« 

VOU NEEDED MC - AfV« Murrsy ~C»ital 4574 

BOOCIE GRASS BAND - Car>.tv T»nv - MCA 40«a 

ANYONE WHO ISNTMC TONIGHT- Bo^f»AV«n - UJk. I»4 

ir YOU GET /EN MINUTES - JM Slwnplrv . Epk %0&7S 

AINT NO CALIFORNIA ~ KM TtKH - MCA 40946 

ANOTHER GOOOIYE - Oonni Far^a - Wtmtt t'<H. 86*3 

TALKING IN YOUR SLEEP - Ciynti Ctrl* - UA- 1193 

NO SLEEP TONIGHT - fttAdy BarlOM ~ Rvpubtt 07* 

TWO HEARTS TANGLED IN LOVE - Ktnny OtU - Capitol 4C19 

SWEET OESIRC - Til* >C*n<nili - (Stttttn 1)12 

LiTTLi THINGS MEAN A LOT - M*rve Smi» - W B MS] 

 y 

BREAK MY MIND 
Vtm Gotdin - Elckwa 45532 

THE WAY IT WAS IN 51 
M«di Haggvd ~ C*pitoI 4&36 

STORMY WEATHER 
StdljPinon - EI«kiri45S33 

YOU'VE STILL GOT A PLJKCE IN MY HEART 

Con Hunlty - Wamtr Sro^ 8671 

THINGS I'D 00 FOR YOU 
Mundo Etrwood - CMC 104 

FRIEND. LOVER, WIFE 
Johnny PaychKk - Epk 50621 



141 

B: 

03 . 
MM    I 

n 

Wl MAJfyjANE 
'" Rick J«mM-Gordy 7IC3 

ni WHOLE LOTOFSHAKIN- 
"• Emcii«n*-Coh<fn6>a lOm 

EQ    DO VOUFEELALAICHT 
^    KC A TK* Sunth.ni Btna - TK 1030 

ST     tniAmO OF OZ 

_V 

ir&kipidywhi^ 
1 OETOFF ^Fo»v -DMhS04« 

2 TwnEE TIMES A L»Or - Commodcuwf - Moto«w. 1**3 

3 BOOGIE. OOaiE.OOGIC - TMW Qt Horwy . CMhMMS«B 

4 BRANOV - O'Jan - rMIMttpfMa Inn. 3ftft3 

t ONE NATION UNDER A GROOVE - 'uMadaUe -W S. 8681 

< CLOSE THE DOOR - T>«fv P«nd>iv*« - ^"*- >»t1  3Mfl 

T SHAME -Ewrlyn Ving - RCA M123 

I MAC ARTHUR PARK - Donn* SMi»nw - CtMWanu S39 

fl I_AST OANCC - Oonfta Sumnw - CM«bl«oca nV 

10 I A^n' WANNA STOf ~ Cine Vwnnair, ~ AAM }073 

11 STRAIGHT ON -Hian - P»nrut 7CXI20 

la HOTSHOT -KMWI Va«n« -WMIE>^ tilt 

13 VICTIM - C«r><# Stnon - Wvn«f Bnn. as>2 

14 HOLDING ON - t_T O. - A&M 30&7 

15 LOST fe TURNED OUT - mi.^an - Solw 133S3 

nevmmcockirmSiD^ 
LOVE. I NEVER HAO IT SO GOOD 

Ouincy Jonei - A&M 2060 

THAFS WHAT FRIENDS ARE FOR 
Johnny Mathti /Deni«cc Willitmi - Co'umbt* 1083C 

SO EASY 

Con Funk Shun - Mvrcury 74034 

SINGLE AGAIN 

Odywv - RCA 11399 

IN THE BUSH 
MufiQu« - PrtluiJt 71110 

LET ME BE YOUR LOVE 
Jimmy Bo Hornc - Sunthtne Sound 1005 

1*9-081   0-79-10 
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KISS YOU ALL OVER - E»t« -Warn»« be*. 8S89 

MOT BLOOOEO ~ F<»*;«nw - AMantK MM 

SUMM£R NIGHTS - Trmoolxt/Ht^oft-Jahn - R$0 •()• 

DONT LCMK SACK - Boni» - tX SOS0O 

nCMlNISClNC - UiM HiMT K«nd - Ha»Mt«COS 

VOUNcEDEDUC ~ Anna Murray - Cw^M 4SM 

MOWMUCHIFEEL-AmbrOM-Wwr e'IM.M40 

BLUE COLLAR UAM - Siya - AAM 3017 

MAC AATHon ^AMK - Oon«« SummM - Cn«tvlanca 93t 

THREE TIMES A LAOV - Commodorit - Mmo-n 1443 

MO'ELESSLV DEVOTED TO YOU - KrwiOA-John - R50 903 

aOOGIE, OOCiE. OOGIE - Twn 01 HOMV - CAIXWH 4SGS 

SEASTOF BUROeN - R«U^( SIO^M - Roll>na Sinn* 19309 

HOLLYWOOD NIGHTS - 8«» S«^r - Cw'iol 4fiiB 

BACK IN THE U J>. ~ UnM HoAMMtt - Aiylum 4S$IS 

/^"^^^"^^^^^^ 

POP 

30-11 MAC ARTHUR PARK - OonR* Swmmar - C<ublanc4 939 
3S-34 BEAST OF BURDEN-Rolling SlenM-n(»Ii:'<«Sion« 19300 
50-47 DOUBLE VISION - For«;yi«r - Adaniic 3S14 

M-30   HUBBA, HUB8A - Billy C/arii Cnddock - Cap-iol 4634 
33-23   SWErr DESIRE - Tha ICan0Bll«-Ovation 1113 

3I-2C  TWO LONELY PEOPLE - Mea Bwxty - Calumb^ 10fl30 

39-19   TONIGHT IS THE NIGHT - BMTV Wright - Aliton 3740 

38-38   ONLV YOU-Ti««»P»«i»rv•-'*•'•• Inr^^W? 
3S-39   I LOVE THE NIGHT UFf-AUcia8n4«M-Poiydor 14483 

POP 

70 TONIGHT IS THE NIGHT - ft«nv Wright - Altton 3740 

71 STRANGE WAV - Fir«(« - AHantic 3518 

73     YOUR SWEETNESS - Bany Whit* - 30t>i C«itwrr-#=*H 3380 

COUNTRY 

[^   SHARING THE *«iGHT TOGETHER - Or. Hook - CM'IOI ««31 

56    WHAT'S THE NAME - Gl*m Barbar - C«ntwnr 21 • 100 

58     LOVE GOT IN THE WAY - FraOtfy Wallaf - CelwmtM 10837 

R&a 
^    MARV JANE -RkK JMnat-Gordv 7163 

Q    WHOLE LOT OF SHAKIfV-EmouorM-ColumtM 10838 

\F2    ' DONT KNOW IF irs RIGHT - E.^ly Kj»i - RCA 113S6 

NORTHEAST 

DONT THROW IT ALL AWAY -Andy G<l)b ~ RSO 911 
SEARCHING FOR A THRILL - $tvt>uek - Unitad ATMB 1348 

ORIFTWOOO-Moody Blwa* - LWMMH 373 

SOUTHEAST 

WAVELENGH - VanUorriian -Wairxr Brm. S681 

TIME PASSAGES - Al STIHWI - AtdtJ 0363 
I WILL STILL LOVE YOU - Sioi^oott - Ptttntm Sl6 

DRIFTWOOD - Moody B>uM - Londi 

SUBSTITUTE - Qout - £(«.* S0S91 

LIKE A SUNDAY IN SALEM - Can* ConoA • Ariola 7733 

TIME PASSAGES - Al SwvMa - Af>«» 0363 

^^Osy P O. Box 2550 
Woodtind Hillt, CL 91365 

SubKribe now to the publicjiion e«rryone*i ulking tbouL Fill oui 
the coupon, mail to RcPtay and youVc on ihe rolci. (If you'r* 
primarily an amuiemeni operator and do not require Our wrckly 
record chan tcrvice, pay i 2S for or»c ycv of magajinn only.) 

Qone yeaf at S38 [magaainei and chara) 

Qortc year at S2t (magazines only) 

NAME:  

COMPANY:. 

ADDRESS: _ 

CITY:  _STATE:. 

(Be lure your check ii encToved) 
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HOLO THE LINE - Toto - Columbia 10830 (3 29): This 
easy rock f- roll tune can be » big earner fc operaiors. The 
melody is fabulous and the vocal excellenL A dynamic 
blend of 70$ *nd itightly SOi fUvor^ thai has already had 
good FM cDvera9e; so watch this one catch on jukewlse in 
a very big way, P-T-R 

ONE HUN FOR THE ROSES - Narvel Felts -ABC 12412 
(3; 10): Do not overlook this laiest release from Felts. It's a 
beautiful heanache number with prerry lyrics that should 
bs immediately programmed in country location boxes. 
Vtry stror>g vocal and instrumental ion, C 

I'M EVERY WOMAN - Chaka Khan - Warner Bros. 8683 
(4 00): Perhaps a bit long for juke play, but give it a ser- 
ious listen and a chance. This Ashford & Simpson penned 
tune is excellently interpreted by Khan and is slickly pro- 
duced by Artf Mardin. Khan fans are always eager for more 
and she does it richly and 'naturally' in this fine piece of 
vocal and production work,  0~S—P—T 

SAVE ME. SAVE ME - Frankie Valli - Warner Broi- 8670 
(3; 15): Get it while he's hoti This new single effort from 
Valli plays slightly on the successful sound of the recent hit 
"Grease.' ar>d shoufd provide a strong follow-up for the ar- 
tisL Very contemporary with tremendous pop appeal. T— 
P-R-E-0 

KISS AWAY - Jody Miller - Epic 50612 (2:51): Miller's 
crisp vocal And incredible range inject vibrance into this 
touching sortg. Destined for prime radio coverage, this 
cut will fare well in country location boxes. C 

WHAT YOU WON'T DO FOR LOVE - Bobby Caldwell - 
aoods/TK ll-A (3:30): This impressive Caldwell penned 
tune is slow and sexy, with a stunning vocal, horns and 
percussion. A very romantic R&6 ballad that bears a hint 
of jazi.  Programmersf  Don't pass this upl  S—O—E 

NEW YORK GROOVE - Ace Frehley - Casablanca 941 
(3:01): This familiv song has received huge initial one- 
itop response. The able Kiss guitarin has a hit going for 
him with this awesome rendition that boasts a compelling 
and bassy beat and precis production. A sure box winner 
that no youth location should be without.  P-T-H 

JUST HANGIN* ON - Mel Sueet - Mercury 55043 (2:54): 
Street'* vocal performance highlights this slow and pretty 
ballad. He is a solid box earner, so program into country 
locations without delay. C 

rN THE BUSH - Musique -Prelude 71110 (3:58): A very 
suggestive cut with irrestible and sexy dance beat. Hearing 
much one-stop comment and street talk on this one, lo be a 
jump ahead and position in R&6 location boxes. 
0-S-T-P 

THAT'S WHAT FRIENDS ARE FOR - Johnny Mathis/ 
Deniec« Williams 10826 (3:11): This beautiful ballad can 
be expected to cross to heavy pop play action. Delicious 
vocal blend with very positive feel. S—P~T—E 

THE LOVE IN ME - Jim Norman - Republic 030 (3:07); 
A soft and lovely romantic ballad. Norman's strong vocal 
makes this meaningful and sentimental declaration of love 
really work. Waich for airplay suppoa and program into 
couniiv locations,  C , 

I JUST CANT LEAVE YOUR LOVE ALONE - B. B. King 
ABC 12412 (3:20): This song has a fantastic New Orleans 
flavor that is sure to extend beyond regional airplay popu- 
larity. Wonderful vocal and horns with smooth backgroufKl 
production. S—O 

HOT NITE IN DALLAS - Moon Martin - Capitol 4639 
(2:59): This cut has been catching the ears of FM listener* 
and is receiving highly positive one-stop response. The erie 
backing vocals add dramatically to the distinct sound of 
this appealing rocker. P-T—R 

FRIEND. LOVER. WIFE - Johnny Paycheck - Epic 
50621 (3:09): This newest Paycheck single has excellent 
pop potential, so watch for early crossing activity- The 
lively country lyric is driven by a consistent beat that marks 
this one for heavy repeat-play.  C—P 

I DONT KNOW IF IT'S RIGHT - Evelyn "Champagne" 
King - RCA 11386 (3:40):    A foIIow-up to the huge hit 
'Shame,' this slower, moodier cut will do well, crossing to 
pop very early.   This young and impressive artist's popular- . 
!ty knows no bounds, so program immediately. S—07^^T 

LIKE A SUNDAY IN SALEM - Gene Cotton - Arlola 
7723 (3:29): This to-the-point comment on the suffering 
ar>d struggle of creativity will see nice acrou the board ao- 
tion. Thoughrfully structured, the cut contains some nic« 
imagery.  Seeing good one-stop activity. P—T—ft—C 

LET'S BE LONELY TOGETHER - Dale McBride - Con 
Brio 140 (2:58): TT^is medium-paced cut hsi a big country 
sound and full bodied vocal. Station support increaset 
weekly, so keep an eye on this one. C 

MARY JANE - Rick James - Gordy 7162 (3:49): Huge 
appeall This easy disco cut will be a hit in soul location 
boxes. Fantastic lead and bass guitar interplay with savory 
piano and overall structure make this an easy winner. A 
well-timed successor to 'You & I ' that will enjoy a lengthy 
chart stay. S-0-T-P-E 

BREAK MY MIND - Vem Gosdin ~ Elektra 45532 
(3:36): Very upbeat, with dever lyrics, nice vocals and 
catchy bridge. Give this a serious listen. Gosdin puts in a 
remarkable performance. C 

WHOLE LOT OF SHAKIN' - Emotions - Columbie 
10828 (3:19): A big dance cut that is very catchy, upbeat, 
with great horns ar»d happy sounds.    0—S—T—P. 

AINT LIFE HELL - Hank Cochran & Willie Nelson - 
Capitol 4635 (2:19): Alot of folks will relate to this one I 
The title itself is Jure to garner big play activity. Cute 
with strong fiddle and harmonica work add to this tongut> 
in-cheek number.  C 

Rvcantty r«le*»«d •»'*glM wAich RtPT»v f»«)» h»wa t^• b«l poTKHiW ror charring *"d Juketxix p\rf. While tfiti ii • good guidi to new tidw, 
Rantv (U0g*Ri you alio ch*ch your locil ona-ttop 'or addttion«l record r«leas«i, npccially tho>« of particular intamx to your tocalt and cu»* 
torrw iMtM. CocMt: P tpopl. R (rock); T (tMn): C (courttry); S tsoul/rhythm h bluMl; E (cMy r:nenMig): O (ditco). 
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i^^^^2 |P»^3!»ro«?ilfiifW^ 
1          New records added at major jukebox operalioni. [Routes reporting this issue control about 10,500 phonographs.]         1 
1                                                                   (MPH - MOM Playwl RecortJ durir^g ">«* fec«ni collection period.)                                                                 | 

Frank Gallo 
C&L AMUSEMENTS 
388 Oanbuty Road 
Wilton. Conn. 06897 

POP: 

C&W; 

MPR: 

Come Togeihar - A«rovnith   (Cotumbia): Jotit • Strvly Dan  lABC); MacAnhur Par     1 
Donna Summ«r (Caublanca)                                                                                                              1 
SlMping Sngle  In A Double  Bed - Barbara Mandreil  (ABC): U>v« Me Wih All Your  1 
Heart - Johnny RodriBu** (Merxurvl: Cryin' Again - Oak Hidge Boyi (ABC)                             1 
Only You • Teddy Pendeigraw (Philadelphia ImcfnationaO; Unlock Your Mind - Th*  1 
Staptei rWarnar BrotJ; Don't Stop. GeT Oft - Sylvan (Caublanci)                                          1 
Who An Yo« • Tht Who (MCAj; What Have You Got To Low - Tom T. Hall (RCA) 
You • McCraryi (Ponraiti                                                                                                                   | 

1       Kathy Morse 
MANCHESTER MUSIC CO. 

1       62 Lowell Street 
Manchester. N.H. 03101 

POP: 

C»W: 

nsB: 
MPRt 

SacV in The U,Sj^. • Linda Honitadt (Aryluml; Bean Ot Burtien • Rolling Stonei (Roll    1 
ing Stonal: Who Ar* You - Th« wKo (MCA); CIOM The Door • Teddy Pendergreu {Phfl«-   1 
delphia International)                                                                                                                          1 
Gone Girt - Johnny C«»h (Columbia): Do It Again Tonight • l^rry Catlin [Monument]   1 
Ain't No California - Met rillii (MCA);   1 Fowuhi The Law - Hank Willia>m. Jr. tW. B.    1 
Hot Shot - Karen Young {Weit End); Vict>m . Candi Siaton {Warner Brat.)                               1 
Klu You All Ov«r - Exite IV^'amcr Broi.); Anyone Who lin'i Me - RoQen & Wen (United   1 
Artiiul; Dance (Di«o Heat) - Sytveiter (Fantasy)                                                                         | 

1       Bernie Silverman 
RUNYON SALES 

1      US. Route 22 
Springfield. N.J. 07081 

POP: 

caw: 

RAB: 

6.000,000 Siepi • Rahni & Friend* -(Inspirational Sounds); How Much 1 Feel - Ambrosia   1 
(Wamer Broi.): Don't Want To Uve Without It - Pablo O^ite (AAM); MacAnhur Park     1 
Donna Summer ICaiablanc*)                                                                                                                          1 
On My Kneei - C. Rlch/J. Fricka (Eoic); 1 Jurt Want To Love You • Eddie Rabb.n (Elek-  ] 
tra); Give Her What She Wanti - Tony Samon IScorpiori)                                                                    1 
Only   You  -     Teddy   Pendargmi   (Philadelphia   Intemaiionai);  Your SvM^tneu  li My   1 
We«lOTe« - Barry White (20th CenturyFoxJ; In The Buih - Muvqut (Prelude); MacAr-   1 
ihur Park - Donna Summer (Cauiblanca)    .                                                                                              | 

1      Tony Maslro 
PARAMOUNT VENDING 
421 Bruckner Blvd. 
Bronx. N.Y.I 04SS 

POP- 

RiSi 

MacArthur Park - Donna Summer (Cawblancal; How Much 1 FMI - Amb'owa Mtnm   1 
Broa.);l Jun Wanna Stop    GinoVannelli   (A&M)                                                                                 1 
Only   You   -   Teddy   Pendergrais   (Philaoelphia  International);  Your   SMeetnen   ll   My    | 
WeakneM • Barry White (30th Century-FoH)                                                                                 ^| 

1       Mary T. Moar« 
UPSTATE VENDING 
331 Main Stmt 
Lak. Placid. N.Y. 12946 

. POP- 

caw: 

All 1 See It Your Fac« - Dan Hill (20th Cantury-Fox); Crary Fetlin' • Jefferton Srarrhip 
(Grunt): Pnsoner Of Your Lov« - Ptaver IRSO): Been Of Burden • Rolling Sionci (Rol •  1 
ing Stone); How Much I Feel - Ambrosia (Warner Bros.)                                                                   1 
Two  Lonely Proplt • Moe Bandv (Columbia): Hubba. Hubbe - Billy Crwh &eddocJc 1 
(Capitol); Sleeping Single In A Doubia Bed - Bartiari Mandrvll (ABC)                                         1 

Bernie Hodges 
COLUMBIA VENDING 
6424 Frankford A»e. 
Baltimore. Md. 21206 

POI^ 

cawr 

RSBr 

Greeted Ughtnin' - J. Travolta/J. Conaway (RSO). Wurd Ot Ol • Meco (Mlllannium ;   1 
Subnituta * Ooui (Epic)                                                                                                                     1 
-S7 Chevrolrt -  Bitty   Jo Speen   (Unitad Aains); Lai'i Shake Hendi And Come Out   1 
Loirin' - Kenny O'Oelt (Capricorn) 
Stand  Up  •  Atlantic  Starr  (AAM);  Onty   You - Tedtty  Pendergraa (Philadelphia Int    1 
emational)                                                                                                                                              1 

TJ. Strahan 
PIAYMOR MUSIC 
P.O. Box 791 
GreenHeld. Mass. 01301 

POPr 

CAW: 

Greaied  Liahtnin' • J. Travolra/J. Conaway  (RSO); W.iard Of Or • Meeo (Millennium); 
Double Vision - fortigntt (Atlantic); MacAnhur Park  •  Donne Summer (Casablanca ; 
Raining   In My   HeaH  -  Leo   Sayer   (Warner  Bros.);  Baart Of  Bunden - Rolling Stonet 
(Rolling Stone)                                                                                                                                     1 
On My Knees - C. Rich/J. Fricke (Epic); STsk My Mind - Vem Gotdin (Elcktn); Ql     1 
Flames Can't Hold A Candl* To You - Joe Sum tOvstion)                                                         j 

Russell J. Mawdsley 
RUSSELLHALL 
116 Race Street                          { 
Holyoke. Mau. 01040 

POP: 

caw: 

R«B: 

You Never Done  It  Ltk* That - Captain & Tennllle (AAM), Josia - Steely Dan (A8C ;  1 
How Much  1  Feel - Ambrosia  (Warner Bfoi.); Be««t Ol Burden - Rolling Stones (Roll-  1 
ing Stone); Took The Ust Train - David Gat*s (Elektfvl; Ready To Take A Owi^ 1 
Again - Barry Manilow (Ariit*)                                                                                                         1 
Steeping  Single   In  A  Doub'a  Bed -  Barbare Mandrell   (ABC); Srep Tight. Goodnight  1 
Man - Bobby Bare IColumbte); On My Knees - C. Rich/J. Fficke (EpicJ                                  1 
Who Ar« You • Tht Who (MCA); I Lov* The Night Ufa - Alice Bridses (Polydor)                  1 

Maryanne ButrerwortJt              1 
APPEL VENDING 
188 West Wingohockinj 
Pftiladelphia. Pa. 19140 

POP' 

RftB: 

Everybody Needs Lav« - Stephen Bishop (ABC); Subsritwta - Oout (Epk); Whenever      1 
Call You -Friend' • Kenny  Loggins (Columbia); Hot Child In The Gty - N^k Gilds    1 
(Chrysalis)                                                                                                                                                              1 

blanca); In T>.« Bush - Musiqua (Prtludt); Only You - Teddy Pendergrass (Philedalph) 
Intarnational)                                                                   _                                                                                   1 
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I   Oiflo'd Baidift 
PELL AMUSEMENT 
3438 E. Aobitvwn SL 

OrUndo. I=l«.. 3J803 

TOP: 

C»W: 

R&B: 

Grtawd Ughlnin* - J. Tnvolta/J. Con«Mev (RSOl; Hot Oild In The Citv • 'Jiek Gnd«- 
lOrrulill 
Ptnnv Arcade • CriiTV Une (GRTl: Hcaabivaker • Dollr Panon IRCAI. Here Comn T>i« 
Hun Again - Mickev Gillev (Epic! 
Stand Up • Atlanitc Slarr (AaM): MacArthur Park - Donna Summer (Casablanca) 

Charles Cjpp» 
MUSIC VENDORS 
1836Gufnbranch Ro»d 
Jacktonville, N.C. :8540 

TOP: 

C&W: 

R«B: 

Giaascd UBT^tnin" • J. Travclta/J. Conawav IRSOh Oowble Vision - Foreigntr [Atlantic): 
Slue Collar Man - Stvx {A&M) 
Smeai Dtsire • Kandails (Ovaiion); t Juit A'ani To Love You . Edd>a Rabbiit lEIaktra); 
Tv»o Lontlv Paopla • Moe Bandy (Columbia) 
Flyin* Hign • Commodo/ps (V.olown); MacA/thur Park - Donna Summer {Casablanca); 
Ona Nation Under A Groove - Punkadaiic (Warner Bros.) 

Marvin Dtlpidio 
LUCKV COrN 
1711 StCharlM 
NewOrlcant, La. 70130 

POP: 

caw: 

R&B: 

Took Tht t_atl Train - David Gates (Elektra): Everybody Needs Love • Siephan Bishop * 
(ABC);   Double Vision • Foreigner (Atlantic); MacAahur Park • D. Summar (Casablanca) 
Offino'e Slues • Tom Warrtn (Starbarn); Steeping Sngle In A Double Bed - Barbara Man- 
drel) IA8C); Uaving It All Up To You • Freddy Fender (ABC) 
Angel Dun - Gil Scon-Heron (Columbia); Mary Jane • Rick James (GorOy); Shovvdo«%n - 
IsJey Brothen (T-«ack) 

Henry Holzenthai 
TAC AMUSEMENT CO. 
1S2S Airlinf Highway 
Melairie. La. 70D01 

TOP: 

C4W: 

B&8: 

Double Vision . Foreigner (Atlantic); MacArrkur Park . Donna Summer (Casablanca); 
Don-t Hold Back • Oranson lAr.ola); 1 Love Tlie Night Ule - Alicia Bridges (Polydor) 
Somcdey  You WiU - John Wesley Rylaa (Columbia); Am't No Calilomia - Irie) Tillia 
(MCA) 
Only You - Teddy Pendergraas   (Phila. int1J; Unlock Your MinrJ • Tite Staples  (Warner 
BnsaJ 

Jimmy Watkins 
WATKINS MUSIC 
1214 Pee OetAvi. 
Albemarla, N.t 28001 

TOP: 

CaW: 

RaB: 

Murray (Capitol) 
It's Been A Great Afternoon - Merle Haggard (MCA); If T>te WoHd Ran Our Of Love To- 
night - J. Srown/H. Cornelius (RCA); Ain't No California • Mel Tillis (MCA) 
You Got Ma Running - Lenny Williarns (Columbia);   II Seem To Hang On . Ashfom a 
Simpson (Warner Bros.). Biame It On T>ie Boogie- The Jaclisons (Epic) 

Neil O-enihaw 
RALEIGH MUSIC CO. 
4013VeitaDnva 
Raleigh, NC 27603 

TOP: 

CiW; 

n&Br 

Straight On - Hean IPonrait): Double Vision - Foreigner (Atlantic); 1 Just Wanna Stop 
Gino Vannalli (A&M) 
What Have You Got To Lose - Tom   T. Hell (RCA); 1 Just Want To Love You • Eddie 
Rabbin lEIektre); Tonight I'm Gonna Make You A Star - BrsnOa a Herb (HaU 
Love. 1 Never Had It So Good - Ouincy Jones lA&Ml; Say A Prayer For Ts«l - Cro.»i 
Heights Adair (OeLite); 1 Jun Wanna Stop • Gino Vennetli (AaM); Straight On - Haen 
(Portrait) 

Olive Kennedy 
CAPE FEAR MUSIC 
2S0S Burnell Blvd. 
Wilmington, NC. 28401 

POP: 

caw: 

R&B: 

Double Vision - Foreigner (Atlantic); Kiss You All Over • Eaile (Warner Sroa.) 
Heartbreaker • Dolly Parton (RCA); Sleeping Single In A Double Bed - Sarttara Mandrel! 
(ABC). Ain't no California - Mel T.llit (MCA) 
Only You - Teddy Pendergrass (Philadelphia Intamatlonal); I'm In Love . Rosa Royca. 
rWhitfield/W.B.); Smile - Emotions (Columbia) 

Bob Nelson / Jim Parent 
COLLINS MUSIC CO. 
1341 Ru^^e^1ord Road 
Greenville. S.C. 29609 

TOP: 

C4W: 
R&B: 

Whenever 1 Call You "Friend" - Kenny Loggins (Columbia); Hollywood Nights - Bob 
Seier (Capitol) 
One-Si(ted (^nversation . Gene Watson (Caoitol):  Ain't No California - Mai TiKit (MCA) 
Your Sweetness Is My Weakness - Barry White (20tn Century-Fox); Movin' Or - Gaorge 
Duke (Epic) 

JinnPaHur 
NEWPORT-NEWS AMUSE. 
1021 - 48lh Street 
Ne>»port Newi. VA 23607 

TOP: 

' caw: 

RaB: 

MPR: 

Sean or Burden - Rolling Stones (Rolling Stone); Jamie's Crying - Ven Helen (Warner 
Bros.); Double Vision - Foreigner (Atlantic); Raining In My Heart - Ijo Sever (W, BJ 
1 Jun Want To Love You • EdOie Rabbin (Elekffe); Sweet Desire - Kendalls (Ovebon); 
When A Woman Cries - David Rogers (Republic) 
Showdown - Islev Bros. (T-Neck); Flyin' High . Commodores (Motown); Don't Hold 
Back - Chanson (Ariola) 
Champagne Jam - Atlanta Rhythm Section (Pelydor); Linle T>iinse Mfen Alot. Margo 
Smitft (Warner Bros.); MacArthur Park - Donna Summer (Casablanca) 

LN. Baker 
TIDEWATER MUSIC 
3770 Progrcu Road 
Norfolk. Va- 23502 

TOP: 

caw: 

RaB: 

MPR: 

Devoted To You - C. Simon/J, Taylor (Elaktra); Hot Child In TTie Gty - Nick GHder 
(Otrysalitl; Right Down T^e Line - Gerry Raflarry (United Artistl) 

(Epic); Two Lonely Prople • Moe Sandy (Columbia) 
1 Love Tlie Night Ufe - Alicia Bridges (Polydor); Blame It On The Boogie - 'Pie Jacksons 
(Eoicl 
Doubts Vision - Foreigner (Atlantic); Sweet Desire • The Kendalls (Ovation); Take It On 
Up - Pockeo IGonfy) 
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Mary Bom 
R&M MUSIC CO. 
1731 E. 22nd SL 

DeiMoinn, Iowa 50317 

POP: 

C&W: 

R&B: 

Oowbl* Vi»ion . Forri^nwt (AHinoe); CrentO Ughtnin' - J. Trevoru/J. Con»w«y (RSO»; 
Evatybodv Needi Low* • Siephtn Bithop (ABC) 
Two Lofvilv P»opl« - Moe Bandy (Columb.*). Sw«i 0«sirv • Kvndalli lOvationl: 1 Jwn 
Want To Love You - Eddn R»bbirt (E\tkvmh Unit T^inji Mvan Alot • Maf^o Smith 
fWBmtf Broi.); Swmti Fmnxasy • Bobby Sorchtn (EpicJ 
Flyin' High - Commodorei IMoiown); RaininB 1" My Mean • Leo S«vtr fWamaf Bro&J: 
1 Lov» Th« NJflhi Life - Alicia Bridge* (Polydof) 

LizChristensen 
JOHNSON VENDING 
127-31$t Avenue 
Rock liland. ril. 61201 

POPr You Nf«J»d Mt . Anna Murray  ICap.loU; Wh«n«v.r t CM You "Friaftd- - (Canny Lo»- 
9>nt (Columbia), Hollywood H>gha • Bob Sc^er (CapiloJ); Back In The U.SA. - Unde 
Romtatft (Aiylum); MacArthuf Park - Oonna Sumowf (CaMblafxa) 
Anvona Who Un't U« • Rogen & West (Un.tcd Anint): Slrepins Single In A Double Bwf 
Bar&ara MandwII (ABC); '57 Chavrolet    Billy Jo Spaan   (United AnimI; Penny A/cade 
Cfiity Lane IGRTI 

8r»d Hamma 
AM. ENTERTAINERS 
1151 N. Rohlwing Rd. 
Rolling Mcadowi, III. 60008 

POP: Htady To Take A Chance Again - Bany Manilow (Ariita): GrasMd L^Ttwn' • J. Trew- 
otia/J. Cona<May [RSI. Hot Child In The City • Nk:k Gilder (Oryutii}: Oon'i Want To 
Uve Without It • Pablo Cruiit (AiMI. Siraight On • Mean (Portfaitl. London To-*i - 
Winga ICapitol): Double Viiion • Foreigner (Atlantie); Power Qt Gold-Fooelbar^/Waia- 
barg (Epk). 
Do It Again Tonight - Larry Gatlin (Monum«ntl: Unle Thinga Mean Alot -Marpo Smith 
(Warner Broi.): Fair a Tender Ladlei - Charlie McCoy (Columbia). Ain't No Calitomie. 
Mai -nilii (MCA) 

John Gusrwilltr 
A. VAN BRACKEL & SONS 
1301 Ottawa Avenut 
Defiance, Ohio 43512 

'POP^." 

caw.- 

MacAnhur Park • Oonn« Summer tCatablanca): Created UghiAin' • J. Trewdta/J. Can- 
away (flSOJ; Beatt 0* Burden - Rolling Ston« (RofUng Stonal; t Juai W»nne Stop - Gino 
Vannelli lAaMJ; Pri»on«r Of Your Love • Player (RSO) 

MacArthur  P»rk  -  Oonna  Summer   (CaiabtartcaJ;   1   Juir  Wanna Stop • G>r>o VwinaHl 
(AaM) 

Henry Gray 
LEONARD AMUSEMENT 
122 North Winter 
Adrian. Mich. 49221 

'POPr^ 

cawr 

How Much 1 Feet • Ambrotie (Wam*r Broa.}; Priioner Of Your Love • Pleyar (RSO): 
B«atl  Of  Burden • Rolling Slonta   [Rolling Stone); Crazy  Feeltn' • Jefferson Starship 
(Grunt): MacArthur Park - Donna Summer (Cnablanca): GreaMd Ughtrun' • Trsvo'ta/ 
Con away (RSO) 
Ain't No Califomi* - Md Tiltii (MCA): Let't Take The Long Way Aiourvd The Worid - 
Ronnie MilMp (RCA>: Herv Cornea The Hun Agaui - Mickey Gaiey t£p«) 

Tom Harmevtr 
PIONEER SERVICE 
3726 Kessen Avenue 
Cincinnati. Ohio 45211 

-cawfc: 

MPFI:. 

Ready To Taka A Char>ce Again - Barry Man.Iow (Arista); Sgt. ^epp«'l - BeeVae (C«> 
iioO; Crary Fp«lin' - Jaf*er»on Sianhip (Grunt); Sv**et Life - Paul Davil (Bang) 
Ain't No California • Mel  Fillii (MCA); Sleeping S'mgla tn A Double Bed • Barturv Mart- 
drell (ABC): What H»va You Go To Lo«e - Tom T. Hall (RCA) 
MacArthur  Park   -   Oonna Summer  (Caublanca);  R<de-0-Rocke1 - Brothar* John«on 
(A&M); 1 Love The Night Ufe • Alicia Bridge* (Polydorl 
Double Vition - Foreiy^er (Atlantic); Unle Thinga Mean Alot - lyUrgo Smith (Wamw 
BrwtJ, HOI Shot - Karm Young [Wrtt End) 

Jake Hayes 
GEM MUSIC 
902 E. Second SL 

Dayton. Ohio 45402 

i- -      . ^ 
POPr- 

..- - ..i^ 

'cawi 
naa.-. 

•f • \ - j 

OouUe Vition • Foreigner (Atlantic): Straight On - Haart (Ponrail): Love If In Tha Air • 
John  Peui  Young  (Sconi   Broa.l. Ready To Teke A Chance Agein • Berry Manitow 
(Arinal; Sgt. Pepper*! • Beatlefl (Capitol) 
t_<nle Thing* Mtan Alot - Marf o Smith (Warner Brot); Sweet Desire • KendalU IOvati<») 

Horna (Sunthlna Sound) 

Betty Schon 
WESTERN AUTOMATIC MUSIC 
4206 N. Wntem Ave. 
OicaQO, lllino'i 60618 

POPr' 

"RAB;! 

Who Are You - The Who (MCA); Don't Look Back • Bc»tor»   (Epic). MacArthur Park 

Griaed Ughtmn' - J. Travolta/J. Coneway (RSO) 
Get OH - Fojry (Oath); Boogie. Oogie, Oogie • Tane Of Hon«v <CapHalh Eaae On Down 
T>^e Road - Rou/Jackion (MCA) 

Bill O'Connor, Jr. 
O'CONNOR VENDING 
9119 Diplomacy Rd. 
Dallas. TexM 75247 

POPr^ 
caw: 

Joaie - Sterty Oan (ABCI; She'i Alw»y» A Woman • BfOy Joel (Colombie) 
Ain't No California • Mel TiJIh (MCA); 1 Jun Want To Love You • Edtfle Rebbin tElek- 
trtl 
Too Bad • AihfonJ & Simpwn fWarrvrr Broi.); Don't Slop. Get 0« • Sylven 
Only  You - Teddy  Pender^M*  [Phile.  Int^.]; Your Swaetneu h My Weaknca - Barry 
White (20th Century-FM) 

Kaihy Schaaf 
RAPIDS COIN 
3241 Plover Rd. 
Wi*c. Rapidj.Wiic 54494 

POP: 

CAvi- 

Raet 

Blue Collar Man    Sryx (A&M); Beaat Of Bun»en - RoHing Stonaa (Rolling Stone). Sherw 
ing The Night Together - Or. Hook tCapiiot); Ra«dr To Teke A Chance Agem - Barry 
Manllow {Annal 
Swret  DeiJre -  ICandalli  (Ovation); Tv«> Lonely Pfopla • Moe Bandy (C»tumbie); Dey- 
light - T. G. SSeppard (Werner Ekoi.): Anyone Who Iwi't Ma Ton^i - Rogen a Waet 
(Un.Ted Arriiu) 
MacArthur Park - Donna Summer (Caublanca); ESM On Down - Roa/Jackion (MCA) 
Double Vition • Foxigner (Atlantic). Ain't No CUIifomia - Mel Tillii (MCA) 
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MviOX Gietn 
JONES MUSIC CO. 
3874 Rivcnon Avt. 
N.Kollywood.Cll. 91604 

C»W: 

RIB: 
MPR: 

• Ov ; '."."•ni ;o tiw •Viilivut If • Pu>:o Ciwf? lAA^ii. Sliei^it On • Hcan IPonralll; 
Ev«<Ybo<)» NaMi Lo«« . Suplin  Bimop (ABC): Hot Sumtna. NIgAi . Walur Efan 
(ColumOial 
T-o Lonaiy Preoia . Moa Barxjy IColumWa): S««i Oaain • ICandalll IO>.iionl: 1 Jun 
Want To Lo«*« Yoo . Edd<a Ratibtn lelahtra); 1 Fought T>a La*« • Hank WJIliami, Jr. 
(Wafnaf BfoaJ 

Ooutlla VliJon • Foraignar (Art.); Cona Gtrt • J. Cain IColJ: Oa • Maco IM<llannium) 

Altx Ftrrero 
OVERLAND MUSIC 
J328 Em 14lh St. 
Oakltnd. C^. 94601 

POP: 
C&W: 
MS: 

Subatttuta • Oout ICpk): C.arv Ftalin' - Jalfarton Slanhip (Grunt) 
What C^a Ooin' Attar Midnignt. Baby.Halan Corr>aliui (RCA) 
Flyln' Hi9h • Contmodorai (UoiOMnI; Movin' On • Gaorga Ouka (E<>«); Taka Ma. I'm 
Youn . Michaat Hendanon (Buddah) 

Tom Tomcjyk 
STAR SERVICES 
4441 Park aiwl 
Sin D;«5O. CJI. 92116 

POP: 

CSW; 

Flyin' H*<jh • Convnodorai (Motown); Mot Child In Tha Dty • Nick C<)dar lO^rvutii); 1 
Om't Want To Liva without It - Pablo Cruiia (A&M): Ready To Taka A (Sianca Again • 
Barry Manilow lA/iiial; Straight On - Hcan (Ponrail) 
Hubba. HubtM • Billy 'Crath' Ciaddock (Capitol}:  Anyona Who Im't Ma - Rogan & Waat 
(Un.iad A/liioI; Ona Run For Thm Rotal . Narval Falu (ABO: vyhat HM'M You Got To 
L.oia . Tom T. Hall (ABC) 

Miry Lou Derveron* 
ROCKWELL VENDING 
1301 E. McFaddtn Avi. 
S»nu Aru. C»l. 92705 

POP: 

caw: 

nas 

Don't Want To U»a Without It • Pablo C/u.ia (A&M); MacAnhur Park • Donna Summar 
(Caublanca); Sharing Tha Night Togathar - Or. Hook (Capitol) 
What Hava 1 Got To Loia • Tom T. Hall (RCA): 1 Jutt WantTo Lova You - Eddia Rabtwn 
lEIaktra) 
Your Swaatnru If My Waaknau - Ba/ry Whita (30th Canturv-Foa): Don't Stop. Gal Off 
Syr«art(Catat>:anca);  Baaat Of  Burdan . Rolling Slonaa (Rolling Slona); Hot Summar 
Nignta • Wsliar Egan (Columbia) 

Hilm TuKk 
SERVOMATION 
7402 Bllu 
Weiiminncr. Cal. 92683 

POP: 

C4W: 

MB: 

Sharing Tha Night Togathar . Or. Hook (Capitol): Hot Shot - Karan Young (W»M End); 
1 Juit Wanna Slop • Cino Vannalli (A&M) 
1 Jutt W«nt To Lova You - Eddia R»bt»t1 (Elaktra): Nama Of That Song . Glann Baroac 
(Cantury 31) 
1 Jun Wanna Stop . Cino Vannalli (A&M); Hot Shot . K*nn Young fWan End); Only 
You - Taddy Paneargraaa (Philaoalpnta Intamatronal) 

Earit O'Neal 
DEL ROGUE MUSIC 
764 S.W. 6-Ji Slrett 
Gtina P»I, Ore. 97526 

POP; 

CliW: 

Don't Want To U« tWrttout It . Pablo C<ui» lA&M); C/aay Fa.lin' • JaManon Slanhip 
(Grunt): Griawd Lghtnin' . J. Travolia/J. Conamay (RSO); Sharing Tlta Night Togathar 
Or. Hook (Capitol) 
What Haya 1 Cot To LoM • Tom T. Hall (RCA); Swaat Drlira • ICandalli (Ovation); Hand- 
cuftad To A Hranacha • M«ry K. Millar (Inargi), Oaylight • T.G. ShaoparO (Wamar Broa.) 

Eole Tomlifi 
ACTION AMUSEMENT 
1453 Ejpljnjd. 
KIOTJUI Falls. Ota. 97601 

POP: 

CtW: 

Back In Tha U. S. A. • Unda Ronnadt (Aarlum); Pritona* Of Your Lo«a - Ptayar (RSO); 
Ail 1 Saa b Your Faca - Dan Hill  (30th Cantury-Foi); How Mucjt 1 Faal • Ambroaia 
(Wamar Broi.) 
I Fought Tha Law . Hank Wtlliamf. Jr. (Wainar Brot.1; Swaat Fantasy - Bobby Borchara 
(EpicI; Anothar Goodtiva . Donna Fargo  (Warner Brol.); Toa To Too . Fraodia Han 
(Capital): Littla Thin^ Maan AJot - Margo Smith (Wamar Broa.) 

Audrty Oodd 
APOLLO-STEREO MUSIC 
4230 Elati 
Dcnvtr. Cola 80216 

POP: 

C»Wr 

niiB: 

Stranga Way • Fi/afall (Ailaniic); Hot Summer Nigho • Walter cgan (Columbia); Prom. 
iwa • Eric Clapton (RSO); Double Vnion . Foreigner (Atlantic) 
1 Jutt Want To Lo«« You • Eddia Rabbin  lElrktra); Lova Got In Tha Way • Freddy 
Waller (Columbia); Jutt Out Of Reach • Larry G. Hudton (txnctiar) 
Flyin' High . Commodoret (Motown): La Fraak - Chic lAtlantiel; 1 I>on't Know If It'l 
Right • Evelyn King (RCA) 

am Skinntr 
HAVS MUSIC CO. 
2019 S. Main SirMT 
Sail LakiCty. Uuh8411S 

POP: 

C&W: 

Whenevaa 1 Call You "Friend' - Kenny Loggint (Columbial: Hot Child In Tlia Otv • 
Nick  Gilder • (Chrytalit); Blue Collar Man . Stye (A&M). Raacjy To Taka A Chanca 
Again . Barry Manilow (Aritia): Oout>le Vition . Foreigner (Atlantic); Macjknhur Park 
Donne Summer ((^tablanca); Graated Liohtnin' . J. Trav>olla/J. Conaway IRSO): Baaal 
Of Burdan • Roiling Sionaa (Rolling Stona) 
Cryin' Again - Oak Ridge Bovt (ABC); Unia Tiling Maan AJot • Ma/go Smith (Wamar 
Broa J. Ain't No California - Mai T.llii (MCA); TM> Lonely People - Moa Bandy IColJ 

RicSatd Slla 
SILL> MUSIC CO. 
800 E. Tanih St. 
Oakland, Cal. S4606 

POP: 

C&W: 

a»a: 

Graatad Lighmin' . J. Tra.olta/J. Conaway IRSO): 1 Don't Want To Uva Without ll. 
Pablo Cruiia (A&M) 
Htanbrrakar . Oolly Panon (RCA); Anyona Who Ito't Ma Tonight - Rogan & Wear (tMl. 
ted Anitta) 
MacArihur Park - Ocaina Summar (Casablanca). Soft & Wat • Pr.nca (Wamar BroaJ 
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CoPTRioHT ROYALTY TRIBUNAL 

POLICT   AS   TO   DI8CL08UBE   OF   INFORMATION    CONCERNING   LOCATIONS   OF   CEBTAIK 
PHONOBECORl)   PLAYERS   (JUKEBOXES) 

Agency : Coi).vrigUt Royalty Tribunal (Tribunal). 
Action : Final statement of agency policy. 
Summary: This notice is published under authority of 17 U.S.C. 116(c)(5), 

to establish the policy and practice of the Copyright Royalty Tribunal as to 
the disclosure of information concerning the location of certain jukeboxes, which 
data has been filed with the Tribunal as required by its regulations. 

Effective date : November 9,1978. 
For further information contact: Thomas C. Brennan Chairman, Copyright 

Royalty Tribunal, 202-653-5175. 
Supplementary information: The Copyright Royalty Tribunal adopted a regu- 

lation, which became effective October 10, 1978, providing for the filing in the 
offices of the Tribunal of current listings of locations where licensed jukeboxes 
are placed and tlie number of jukeboxes at such locations. The regulation was 
published in the Federal Register of September 12, 1978 (43 FR 40498). 

.\t a public meeting on November 9. 1978, the Tribunal considered and, after 
hearing the views of interested parties, determined its policy and practice as 
to the disclosure of the jukebox location lists. 

The text of the Copyright Royalty Tribunal Policy statement is as follows : 

SUBJECT : CRITERIA AND PROCEDURES FOB THE DISCLOSURE OF JUKEBOX LOCATION LISTS 

Resolved, That the Copyright Royalty Tribunal should not disclose the actual 
location lists filed by jukebox operators pursuant to the Copyright Royalty Tri- 
bunal's regulations requiring licensed juketwx operators to file location lists with 
the Copyright Royalty Tribunal. 

In the form that the Copyright Royalty Tribunal receives said informatior 
from the operators, the Copyright Royalty Tribunal shall not disclose to any 
person the name of any jukebox operator corresponding to any identifiable or 
particular location list. 

Further resolved. That the Copyright Royalty Tribunal shall compile a catalog 
listing the number of jukeboxes by state, and if possible, by local governmental 
entities. Such a catalog shall be made available to persons who can reasonably 
be expected to have a claim. 

Upon application by persons who can reasonably be expected to have a claim, 
the Copyright Royalty Tribunal shall make available a selected location identi- 
fication, determined and compiled by the Copyright Royalty Tribunal from in- 
formation received from jukebox operators. 

Dated : November 9, 1978. 
THOMAS C. BRENNAN, 

Chairman. 
fFB Doc. 78-32467 Filed 11-16-78: 8:45 am] 
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,r ^.•,-_-  >-,^ THE cor.iPTnoi.L!rR Gn(\jt:(iAi. 

*..- ..-•      ••.<•;•/   vy A :i !•* I 1^ c I c M ,    o . c-.    r n ii •) o 
\C:- 

FrUE:       B-192766 DATU:    „^,^.^„ j,,^   J^^Q 

MATTER OF:     A)ipllcabili Ly  of  Fedcrnl Reports  Act   to 
Copjritht Koy/ilty Triboii.-! 1 

DIGEST:      The Copyright  Royalty  Tribunal,   created  as  ah  iiulepor.dcnc 
at<-'i>cy "in  the legislative branch,"  is not  sub'jcct  to 

i   .. • the  provisions  of   the Federal Reports  Act,   or   the o^end- 
nent vhich gave  the General Accounting Office jurisdiction 

•      . over  independent  rtgulitory agencies,   because  the Act 
docs  not  rpply   to   the  legislative  branch.     4A  U.S.C. 
t 3512 was not  intended   to  enlarge  the scope of  the 
rcdcral Reports Act with regard   to  the agencies covered. 

'Xiiis  decision  is   in  response  to  a  request by  l!ie  Chairrian  of 
the Copyright  Roypjly Tribui:nl   (Tribune;!)   tliat we deter:r.ine vnethcr 
the Tribunal's  infovciation galhering activities  are  subject  to  review 
aix!  c.lcerarice under   the Federal  Seportr. Act,   44  U.S.C. J5 3501  el   seq. 
(1970 h Sup'p.   V 1975).     T'.ie Cl.airi.-.an asserts  th.Tt  "the Act do^s  not 
apply  to agencies  of   the  Legislative  branch."     For   the reasons  set 
forth belov,  wc agree with  this conclusion. 

Tlie Tribunal was  established  by   title  I  of  Pub.   L.   !lo.   54-553, 
October 15,   1976,   90 Str.t.   2594,   17  U.S.C.   §5 801-SlO,   as "an  ir:e- 
pendent Copyright  Tribunal   in  the  legislative branch",   for   the 
purpose of  periodically  reviewing and  adjusting copyright  royalty 
rates and   to  resolve disputes  cor.cerninf, ilisLribulion of  certain 
royalties  paid  by users  of  copyrirjhttd  materials.     17  U.S.C.   5  S02 
(1976)   gives  the  President   the  power   to  appoint  five cox.-nissioners 
to  Ilic  Tribunal,   subject   to confinetion by  the  Senate,   for  a   tera 
of  7  ytars.     The  President  h.TS  no  authority  to rcwove any ccra.ls- 
sioners,   ar.d vacancies  in  the  Tribunal  can be  filli:d  only for   the 
duration of  the uncxpired   tern,   in  the same ir.inncr  as  the original 
appointnent was :nade. 

Tlie Trlbu-.'^il   is  given ;iulhority   to adopt   its own  rt^iilalions 
(17 U.S.C.   {  fi03   (19/6))   a-.ul   to appoint,   fix   llie  co--:pcn.-at ion,   and 
prescribe  fu.-.ctiuns  and  dutlcr.  of   its   i:.iployies.     17   U.S.C.   5  805 
(1976).     Adnlnlsrr.iiivc  support   is  providfd   to   the   irlbu-.nl  by  Ihe 
Library  of  Conc.rurs which   is  eo'ii,-cns.ii cd  by   the  Tribunal.     17  U.S.C. 
( 80f.(:i)   (1976).     The  Library  l.i  alr.o  .uithorir'.id   to disbtirr.e  funds 

))!iiT.K'!)A:;Ti;' E::ini.'.rr i; 



150 

for   llic Tribunal,   In acronlj'ncc witli  rogulntions  prescribed  jointly 
by   tlic l.ibr.Tr-Jan of  Con;;! cr.s iind   iho  Tril-.inal vit.li  tlio  approval   of 
the Coxjurollcr  General.'     17  U.S.C.   J  306(b)   (1?76). 

Unrtcr  tlie ctiipral criteria agrceri upon by  tlie Office of Mnnaca- 
I»ent anJ  BjdpeL   (C1;B)  and   die Ccn^jral  Accountins  Office   (C.'.C)   in our 
letter  of  rebruary S,   197'",   B-lHOils,   llic Tribunal  would   r.uali/y as 

.   on "indc;i,::r,dcnt  r>:j;u]alory agency"   sibjc-ct   to  our  jvirisJIctlon  if 
tbc Federal  Rcporta  Act vcre  to apply  to  tlie  legislative as well as 
the e>:ecutive branch.     However,   both  the lancuage of  that letter 
and  of   Hie  statute,   in  lic'^.t  of   its  Ifgislative  history,   exclude 
the lecislatlve branch fron the Act's coverage.     The relevant 
portj'on of  the genaral criteria,   agreed  upon by GAO and  0MB, 
follot.'s: ,. 

"/lf>?."t?.?.^"     There ir. no  indication that  sec- 
tion '.00  is dcEisned   to  enlrr-c  the  rcope. of   the 
Federal Keports Act  in  ieirs  of ascucies  coven-d. 
Thus n^cnrieE  which v.erc vliolly  or   partially  c:;tcpt 
from  the act prior   to  it;; anendir.ent  by  section '(09 
of riibllc Law 93-153 v^ouid retain the saree status 
at present.     For   exaiiplc,   the basic  act   e.xennts 
«*  *:  *  t),e obtaining by a  Federal bank supervisory 
agency of  rci>ortc ard   inforrjation  fron ban^s as 
autliorized by  law and   in  the  proper  perfomiice 
of   the agency's  functions   in   its  supervisory 
capacity.'     A*  U.S.C.   3507.     Accordingly,   agencies 
whose  information collection activities  for   regu- 
latory  purpo.TPS are  except  under  ^A   U.S.C.   3507 
v-ould not be included uirjer  section 109." 

Tlic  legislative liistory  of   the  Federal Reports  Act and  the 
language  oC   the  Act   lt."!elf  dc^-onstrate  no   intent  by Congress  to 
extend  coverage of   tbe Act  beyond   the  CNCculive branch.     And,   .is 
noted  above,   tlie  1973 amendoenl  vhich   transferred   review  functions 
over  reporting rttjuirments  for   independent  regulatory  agencies 
to CAO vas  not  intended   to  enlarge   the  scope of   the  Federal  Hcports 
Act wllli  regard   lo   the agoncius  covered.     For   the  puvpor.es of  0*rd 
review ai'lhorlty,   "F.dt-ral  ni;<-n;y"   is defined   by  'li  U.S.C.   i  JS02 
(Eupp.   V  1975)  as— 

"an  executive dcp;irlneiit,   ccrsiil.-.sion,   Indopemlmt 
calabll.-ilii.cnr,  corporal inn ovnrd  or controlled by 
llie United  rt.i!>r.,   board,   Iiurer-u,   divjr.ion,   strvlce, 
office,   autborily,   or  adxti;!.'.tr;iLJ»R   j:i   the  exccti- 
Livi- branch ri   Iho  Cave nrn.;!'. ;   bv.t. ilocs   not   ir.r.liide 
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tlie Cenei'.'il Accounting  Office,   jnjcpcndcnt 
FedciJil  rc^ulatoiy  ager.cios,   nor   the  C"'^"^''''" 
ments of  the PistrJct of  Colunbia and  of   the 
tcrritoricE  a:;d   foprcssions  of   the  I'niccd .      • 
States,   aiid  t.hc?ir various  subdivisions;" 

Tlie exception for  CAO vos  includcJ   In  the hill hy a '.Icuce 
Comraittoc r::cTidraci;t   iritrcrfucijd  at   the  ror,uest  of  Ccr.-.ptrollcr 
General  LinJsay i>'arren.      The dr-.cmJcicnc  was  opp.'ircr.cly  necessary, 
not because  the Act wns  considered   to  cover   the  legislative 
braoch,   but because GAO vas  specifically described  as an "inde- 
pendent establishment."     31.U.S.C.   5  41   (1976). 

Ohffl does not now review any of  tV.c reportir.j; rcr,ulvor'ents 
of  loglslilivc  branch arencies  such  ::s   the  Coyif.ressionnl  Dudijot 
Office,   Office of Technology AEsossr..;;nt or     the Library of ConsrcKS. 
CAO  infor:,-..-'Hy ndvi.sc-J   z'.u:  reJorr.l   Llt.ction CcT.^tsi.scion  That,   prior 
to  its rosrriicfjrir.g  rs en  indepcirlent  regulawory  ccrviissiori  u.-^:!et 
)'ub.  L.   Ko.   '/•'1-2C3,  Hay 11,   1976.   30 Stilt.   'i75,   it was a legisla- 
tive branch agency  exempt  froa our  clearance jurisdiction.     After 
It was rcatructuicd  as an   i:ide?endc::t  Federal rcEulaCory egency, 
OAO ;:;!vised   the Con-jais^sion  that  it  was   no  lonj;er  exeapt  from 
41 U.S.C.   §  3512.     2-130961,   April  20,   1977. 

In vlc\; of   this   lor.cscand ing  interpretation and  tlie absence 
of any conjjressional  directive   to  revieiJ reporting  require-ients 
of  legislative branch .-igencies,   we  cannot  extend   the Federal 
Reports Act coverage beyond   the  executive  branch and   the  independent, 
regulotcry  agencies   lliercin.     Therefore,   the  Ccmijission  is  not 
cubject  to CAO reports clearance proctdures. 

/<V  Coriplrollcr  Ccni'ml 
of  the United  St.-ies 
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COPYKlCnr   HOY-'VLTV   TRI3UKAL 
I 

AGENDA JJKETIK'S 

•'-I 

Dirksen Senate Office Building' 
First and C Streets, N.E. 
Room'Kol 1318 
Washington, D.C. 

Thursday, Wovember 9, 1570 

Tha meeting convened at 10:00 a.m.,  before: 

C0H/-1ISSICMER THO>!AS  C.   BREOT<W4,   Chairman 

COJ*sissio::i;n DOUGIAS E. couj/xsn 

"CCa-WISSIOlIER  MARY   1,0'J  DORG 
•     .'   • •   " 

C0S4MISSXCWER CLAREHCE  L.   j;j'>ES,   Jr. 

co.^iissio:jE.n FRWICKS GARCI;; 
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APPKAP.   ANCF.   S 

>:;<.  ii"-.":; .y.o KOI'.XA:;,  ASCAP 

>in.    I.   rrXD  KOENIGSEEI.G,   AECAP 

ALBERT CIANCIMIHO,   SESAC 

PHILIP  F.   KERraCK,   AMOA   ' '   •     •;-•.• 

KICHOLAS   T..   ALLEH,   AMOA 
I.      .   ' . .    •     • 

EDWARD aUiPIH,   CMI        ,.    j-lj'.•.'•.:..•>,• • 

MICHAEL JERO^ffi   ZISSO, ' 
Italian Book Corporation 

JTC'S.S  J.   POPHWI, 
national Ascociiition of Ercadccctcrs 

PHILIP y.OTV,V.TiG, 
IJutiorir.l !J£ir.;;ctball Ar.sociation  r.«(2 
the National Hoi'key League 

nOBERT J\W:ii   GARjavTT, 
representing Coxmissioner of Baseball 

WILLIW. E.   STELK, 
7i.C.  Nielsen Conpany 

Ix-\'iiirj Gactfround, '   •       ' 
rly,   Shvuibru)-;,  Elur.e,   Grrjuine,   Boros  & 
{:chulj;inij 

rniTS  ATTA.V.'AY "•.•'•• *   " 
Motion Picture Association 

nOGEa 'iJAGWEJl, 
P.I.   Associates 

TOTFn p;;i:!DE?.G, 
Sniith  (i  Pepper •••*•.• 
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they arc  going  to be  completely  irrosponsibio  in  lignt 

or  10  or  11 yours history  of  thir.,   v;a'rc  not  tlcnlinti with 

irro.;;).T;Eil>]^   pcciils".      X   tho^iCiit  tho  ViiL.i.:;..•!   i<hc.i'li.  Ii.-.vo 

tJiiit on the  record. 

Z will go on with iny  argument,  Mr.   Chair.-rtun. 

V'c ccntcnfi  that the Freedom    of  Infornuition Act applies  to 

the CKT as  "an indepc;id.3rit regulstox"y aoency  as (leTinecl 

in Coc'-.'-on  5S1(1),   anty 552--..     '   ' ••;     . 

CHAIRHAN  BRESNAH:     Mr.   Allen.      I  don't   think 

you need to .-^Ji-gue   •• the point.     The  rules that were adopted 

onrlicv this iTtorning reccgnizs that applicatJ.on. ' . 

JIR. A1.LEK:    Wicn,  Co I underctanc:,  Hr.   Chairman,' 

the Tribunal in,   in its opinion,   ciibject to the Freedom 

of Inforriation .'vet? . . • ' 

.   ^     CHAinMAN BRENNAN:     We have adopted rules which   • 

resolve that. '   ' 

MR.  ALLEN:     Then,   again,   location  lists  ere 

trade  cecrats,   thay'ra coirjixercial  inforn'.ntion;   they ijrc       . 

privileged and confidentiiil,    we  fiay,   as provided in 

."Section 552 b('l)   of the Precdcm of Information Act,  for 

iroasons that I have given earlier. 

Wa .ins.Ut that .locat.ion lists,   if end in the 

extent they r.ro required hy, the Tribunr.?.,  be co-.tp^'ctoly 

c>;oiarit to di.nclosurc to cny person outside the CI>T,   under 

1;1io autlority of 552 )>{•:)  of the Act. 
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1   jl Wc  insi:;'-   fiiithi-r  that  tlie  CKl'  L.!II>U1C  o:;crciL.i; 

its  aut):oi-ity  to provide  selcctoa  disclosiu-e^   -or   lootioa ; 

iauntificat5.ons.     This  is  to be  done  in  limited niurjers 
• • 

and by categories as cpecified by the CRT, th'a selections 

to be wade by the CRT, oii^'ito ov.'n initintiven or upon ths 

xcyuEit iof trio using oocioticc or by individual soncn.'riterr.. 

Ke insist also that no disclosures'- should be 
. ^  . •  •• .1 

made that would identify the operator of a location. And 

•'also; that celections be limited in nu.T,bcrs also to avoid 

"ic3or.tificfition of the cpernUor'n location. 

Ey lir,".iti)i3 the nximber of locations t'.r-.t voulc! 

be required by the regulation—and I guess we've passed 

thut point—the CRT could provide the su.ve.st v.ay to control 

the demands for disclosure under the Freedom of Information 

Act; and so, provides protection for the operators who 

supply the liots. • T 

That is why 1 v;antcd'to make my presentation 

together.  They are so interrelated.  In suni', then, wc 

insist tliat the CRT should accept—.  I'll have to jump 

over the tilings you've already ruled against me on.  "—in 

coiribinntion -./ith, as p.nrt of our oricinal proTJOsal for 

an alternate limiting of locations. 

That, location lists, as filed v/ith tl.'.; CRT 

i;!-cu;ld bn c::cci:.i':t;d frr...i cHrc.lc<:i<irc to p:;r::oi-.;i o>!v:"ii1c o' 

t!i<; CKT, .'nil tliat the cr.T £;houl!l rirovidj by rc>jii3;tion 
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)   t for  selected disclo:;urcs  of   locitiorm   identifications. 
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in  lirnitc;d  nximberr.;   liy  CAtc"<ioiies  Ei>ocificd  liy   the  C1;V 

to he  sv.,5p\   od l.>y   il'.c;  CRT on  :tr.  own  i nit i.it.vvo  or  upon 

rctjvsst by  tho performing  rights  societies or an  individual 

soncp'Titcr dcconctrateo  a right  thereto. 

i And fi;>r.lly,   o:;e  v;ord of  caution ve v;ish  to 

offer uic Tri-bunal.     Given  tlie   fact  Uiat  there  are many 

nnaXl iton iind pop  jr.;.c:'-?:i cpcrctor.Q,   t!ie  location  infor<~&tion 

you require may very well be  in many such  instances 

personal inforTr:ation that is protected against disclosure 

by the Privacy Act of 1S74,   if not tuthbrized.by the 

pporr.tor;;. • ' •. 

The Triburial must bo av,\-.re of the scvtre 

penalties  that attach  to, the violations of that Act.     That 

concludes it.y presentation. '• *     ,,-; 

CHAIRNAi) BitiiniAH:     Than); you,  Hr.  Allen. , 

MR.. ALIiEM:     Mr.   Cheiiman,   I hfive  in sumnary 

form the  statements  that  I have made  today,  wliic-h   1  wom.. 

be pleased to leave with .the  Tribunal. f.-.-..- 

CJIAirJlAN  urJiHNAH:     Do you wish to have the 

entire  statonient printed in  the  record? 

J-aH.  i-.VLr.',::     All  r<.f.Oi'c. 

CIIAIRIi;.U BIXrMAl!:     Mr.   Hcrrich,  do you \/ish  to 

bo heard? : .      : '       • 

liR.  W.-nT'^C":     i;o,   y.x-.   C)i.-.irir.cn. 

Ug-OSl   0-79-11 
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^muiJJiJ >~>'At;:!:;i£i dTuiirt mi ^^JJjjf:^cU=5 
roR TiiL ui&imcT Of COLUMUIA CIRCUIT 

No. 78-2065 

Amusement nnd Music Operators 
Association, et al., 

Appe]. larits 

The Copyright Royalty Tribunal, 
ot al. 

SepleiT.ber Term, 19 73 
Uniicd Sl3tes Ccuit of Appeals 

FILED   NOV   1 1973 
Civil  Action Mo.   73-203r 

.    .GEORGE A. FiCHER-   ^-    ^ 
CUCRIC 

BIiFOnC:     Bazelon and Tanun,   Circuit Judges 

ORDER 

On consider a tio:: of appellants' ir.ot ion for or<Ser overrulir.g the 

District Court's denial of motion for temporary restraining order arid 

preliminary injunction, of appellees' motion for summary affirmance, 

;ir.d of the record on appeal herein, it is    ^ 

ORDERED by the Court that appellants' aforesaid iriotion is denied. 

It is . • • ,] *  ' 

FUHTIICR ORDEPXD by the Court that appellees' motion for summary 

affirmance is granted. ,   ' 

*.     --      •      :    Per Cur i am 

._ .^._^';;!:''x!'Jl:l'"''?^' t:*rT"»'«' r. 
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IN THE uiviTED CTATi;;; niSTincT COUJ<T 

KOR  Tin:   DISTIUCT   OF   COUlNiilA 

AMUSEMENT  AND   MUSIC  OI'ERATOnS 
•   ASSOCIATIOi!,   et  al.. 

Civil  Action Ko.7C-2030 

Plaint iff r. 

THE COPYRIGHT ROYALTy TRIBUNAL, 
et al., 

.•-.»•• 

Dcfcnclant!; 

•   '   /• •   .        . V?noiiingtoii,   D.   C. 

•     '   Monday,   October   30,   1570 

The  above-entitled   cause  cano  on   for  a heariny  on 

pliiintif fo'   ir.otion  for   tenooraiy   rcstrair.in'j   oii3;-).- h-j^r,r^-   the 

Honorable AUBREY  E.   ROBINSOH,   JR.,   United   States  Distric'^ Juctje 

at 11:10  a.m. • . .. " . 

'kPPEAKANCES: ' . . 

On behalf of   the   Plaintiffs: ' 

PHILIP  r.   liEF.RICK,   F.CQ.,   .-.nJ .    •• ..<.-. 
'   NICHOLAS   E.    ALLEl-!,    ESQ. 

On behalf of   ttjc   ric-fcnO.-.nt!:: 

SOSAUHi:  M.   LEE,   Special   A'jr.i!;ti-.:it 
United  States  Attorney 

EVVi KAnii: .nAr.'cii;; 
Offici.tl  Coi>rt   :icpoi LL:- 

)o;;: 
1 •!•)•!••: in::- 

>yri.|!]L  r.-.iy.ilL 
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CON -r  i;  N  T !5 

t^SS. 

Argunont  in  support, of   tha  notion, 
Cy Mr.   HerricJ:        .          .          .           . '.          .          .        -.'3 

Aig'jr.iCi-.t  xn oppot.5 tion   to   i..he  notion, •    V ' 
Dy lliiif;  T-eo               .          ,  ""•     ,          . .    •     '. ''    .,      -   .     25 

J:ebuttii3.  £;.yiin:cnt: 

By Mr.  Allen .....     37 
By Mr.   Kerrick     .  •       . . . .43 

EXHirTV.'; 

l'icfciir1-.,.;/j ' : )"<lcnti f ic;iti en     In (•viC^r.cc: 

i;o.   1  -    Copy of  rules  and      "    • 36 36     . 
jrcyulations ,, 
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r n o c i; i; p  I i; G 0 

THE  DtTUTY  CI.KP.K:      AnusoncMit-.   i>nd  ."iuiic   Opcr.iloi-, 

Association,   et  nl  v.   The  Copyritjht  Koy.ilty  Tribunal,   et   .il. 

Civil Action  7D-2030. 

Mn.   Hi:r.RIc:;:     l\;iy   it  plt:.-oc  tiie  Coi:r.'.: — 

Vl'.r.  COUKT: Goci',  )nornir.tj, J'J:.   llDrrif!:. • " 

•  ARGUi-iEHT TH SUPPORT OF THE HOriQN 

MR. HERRICK: My nane io Philip I!':!rj:ick. I p.n with 

Micholac Allen. X an representing the jukobo'. iiitlcstry of; the 

United Etrtes.        •  •  . 

Your Honor, since vie ve re down" here en Friday, \;t: 

have recoivert on additional affidavit which I should li);e to 

offer.  It ir,  the affidavit of Dorothy M. Christcnsen, a jukc- 

)x>x operator in Illinois — Excuse me, Montana. 

•rHE COURT:  U)ic?.or the ERA impetus, ViC will certainly 

receive r.ii  affid.-.vit Jron a fenale operator.     •• •    *• •—'' • • 

tin,   IIEPJ'.ICK:  Tliank you, sir. .  . 

(Docu.-nent was lianded to the Court.) 

• MR. HERRICK: Your Honor, the motion before you is:' 

one j.n \hicli the ju!:obo:( opr-rr.Lors see); ;: tc/.i;>o;;,-iry rcytrair.ir.i> 

order to dc-for the effective date of certain rcyul.itio.-s of the 

Copyriyht Royalty Tribiin.Al -- v/nicli X r.h.ill sii.v>3y coll tlic c;;Vi 

hCiM  iioj v:i, 

'iho  rcgiil .ilion;;  \-ci\ld   riMjeir?:   tins  pl.-intitru,   ".'ho 
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arc cortair. jii';cbo:; opcrntorn .ind tlic?ii- t:r.~i?C' .•\r,::iC>ci;^l;ion,     • 
I j 

woulJ require thrm to divulge their cuGto:n?rs -- it' c a require 

mftnt calliiig for custor^^ar lists -- to cnT  for the use ot  ASCAH/ 

•   i 
tlic  Aitit-riciii  Socici-' o1:  CorapoEox's,   .';Mtliorr.   Hntl I'i.i.v'-''i:icl!'-;3, Lo 

ba  liiictl  ir.  f.iiforciiir;   '.Iio  royalty  provisions  o£   t.lio  /.ct. 

Jukebox Oiveralors,   Your  Honor,   own thoir jukeboxao. 

They  E.VO  ge;ierally  snail busincssraon.     We  estimate  that there     ; 

fivn  bet-.'O'cn  'our  cntl  five hundred   thcv^unnd  jukebcxcr:   set i>p  in  i 

the  llniteci  r-t;!tes,   anc  bctwoeii  fxve   tlic-.s-.rtncl   cntl  seven  thousanrl' 
I 

juV.i:'.-^.:  opco:ytox"s.       \ia   firjure   there   xy  .••.:i  nvfx.ii;';  c?  abox'.'.:  id 

to  70,   perhaps   70  juV.eboxes  per  operator.     Of  courrc,   sone ere 

1   large  and  some  are   small. •      • 

! Tho  first named plaintiff,  Ara»sainent and Music 

,   Ol'srators Associatiori  or AMOA,   is  a  trade  assocx.Tticn which     • 

1  represents-1200i  by i:0 neans all of  t.ho jukebo:; operators. »' 

The  jukeboxes arc placed by the operators  in places   ' 

'  I 
svich  as  schools,   .-rTiUEcrient  centers,   restaurants,   bars.     The 

I 
jukebox  operators  own   tho   jukeboxes.     They go  around  and  collec 

' " •    ' \ •.     • ' 

tlio  c:i)j!:tc.rc  anA  they  ilivide   tho  t.V'.o \".i.th   U'.e  oxntr of  the .  • • ' 

location. .• • ' ; 

Tha  dcfcn'1.:nts.   Your  Honor,   arri   tlit:  CKT and  its 

recrn'.^iirr;.     Thi::  is  a  nt-.;  feOer.il   afjoriiiy  c!;tabli;.;:til  unO'.-r   U:o 

C<>i)y;-i>jht  he':, of   l')V>".   ,ind   it  •.i.i:,  iicti-...lly  oiy.iiiwcd  )iy  t)i:; 

I   .••.;.iir.,i •,'.;.,._.|-.t   of   l;;i   i;.;r.'i.:)-.'i   in   1577. 
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adopted icyul.itioim rcpoitt-d in 43 Fcilciril Rr-fjir^tor at lO'lfiH. 

They were adopted on Septejr.ber 6th, 197B. We, tlircugh, /OlOA, 

p; 5:t5 c-.',p..!<?d Jn tliKt :;i;lc niOJ.nn. They v.'ere pi;bl.is!iod in the ! 

;;:('?.• v; 1 P.cgi «-tex- on Ccpttiir.Ler lit!., made offoctiv:; on'Ockr-bar 

lOtli, und'tJiey rcqiiiro all o>^ornkor= of licsnt-.od j\::-.ob6::c:] to 

file   their  custonier  lists 'by  November  1,   two  days   from  now. 

The   specific  Issue  before  Your  IJono;:  is  whether  the 

Cl'.l- iK-.n   the   iiutliority  to  require   the  operators   to (1iv»;lc;n,   list 

i'.Vid  j.x'iLi  tlio  nr.i.-.c-r;  of:   their c.ustc:>-,cx-i;.     Ka,   of  conrco,   r.ay  tli.it! 

it does  not  have  this  power.     They  say  that  they  do. 

Wie  reasoni; why \;e   say  they do  not liave  this  power 

is,   one,   the  laiiguu'jc: of  the Act doesn't  specifically authorize 
I 

it;   tvjo,   the   languafje  actually  negates  it;   and,   three,   the I 
! 

logirlative history nogater. it and nakes it clear, it sesivis to ' 

ne, that this power i.'as not delegated to the cr.T. . ' •    r   ! 

The autl-.ority to promulgate regulations is found in 

Section 116(c)(5) of 17 U.S.C., and that reads: The Copyright 

)lo;,'.".lty Tribunal r.!-...!! pronnloaVe regulations under which  ' ..' 

persons ^^ho can ic.-.r.oncbley ba •.••xpccted to have clain^s -- th:L 

ir. claims fox" roy.ilticr,, and'tViat is composers or their trade 

.M-.sociat! on, ;..';C.'.i' or 1\")I -- ii^iy diirin'j tlio year in -.'hie'.: 

)n-vft>rii.::-.c'!r. 1 .i!;c placi!, v.j t.).in/l c;;p'Mme to c>>- 1 .i;'.::-.r.:r>M''.. of 

o;<r:i;ator:i or p)-r;>i ii.-i or:; of iT.l.abli: lii?..jnt s in which th..- juV.c- 
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MS.   )ir;r!RICK:     Vf/r.,   Init   it'r.   not  O.TJ   tli.it   I  i.o.ild ; 

ever  take.   Your  Honor,   bcci:use   "do  miiiiriis"   is  on  cxoraasici   ; 

learned way bad:  in law  school.   Your Honor. 

TH." COUP":     •/'_•<;..    It:  is  a  poorly  writter.  sY.atuta.. 

MR.   JIERRIC;;:      Ko raf-iiy  i;tat-.utcs  arc. '!, •.      •, 

THE COURT:     V.'oll,   you   sec   tliat  is Ml\c:t )iappcno  v.iion 

you  go  through  this  coir.proniise  business. '.   . 

MR.   HERRIcr,:     This   statute  has  been  in  the works 

.oinec  ."ISfi'.  and  At; came o.i'c of  the  v.orJtc  in  1976,  so it; wa:; 

hoinrj ):ic!;c;l  axound  Jcc" t:v:::lve  ycai-s. 

THE COUST:     And  trcmenOouo  proosure v.-ere  had  on  the 

! 
part oS   the record indusi.ry, the peoi'le vho v;ant t>ic royalties, 

I 
to got Eome system worl'.cd out v;herc-by thoy would f;ot uoinethi.'-j 

out of those jukeboxes. •   .     •' ..^  ' 

•• •    HR. HEP.niCi;:  !;o doubt about that. Your Honor.  Thi- 

thing represented a tug of war between the cor.-.poserK e.nd /VIOA 

for all of those years. 

Incidentally, Your Honor, tlio jukebox operators do 

have to pay <-• loyalty o,": fO.OO a jukebox.  That isn't dicnutf:;! 

here.  It's not before you, )>ut it. io a part of what thoy i.ii::;;; 

pay.  For a i-.m vit.h 5C!0 jukebortos, tliat's 51,000.00 per year. 

lie due.'.n't v.'.:nt lo :.ji;-r,d any ir.ore th.m that if 'i;:-  can lieJp >'c, 

L aiu': 7 ro:i't lO.ir.c: him. 

I TI.'i; f.nii;v';  i;:\l, tlii'V<: in i.othiii'7 >.-.•! ran do about 
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•   Tiirn   tiie   fc-;cr.il  ai.-Kiicy  i.onpilca   it,   a;irt   tin ii   1 iioy  ilolit ui.t 

nonoy  pay"-"ts   to  the  pooplo who Jiold   the  co;jyric:!it:;.     That's     . 

what   Vhcy  are   tiilkiny  .-iboiit.     V;Q  \.-ill  have  none:  of   that. .      j 
• I 

I  Kr.  Cp .::ii'coi:,  nM you li.ivn. to i^o  i:;  tot V.hcf i-.cople  thi-o-.;5>i yor. 

iiO-j-' •:•.''•   tlsc-y i..;ii  only  c-jr.c,   Mr.   0;iM-;:to!:,   il'o>:J.ng   tl.'c  uor.r.r.}.' 

busi.ni.'jH hours. .'      . •  ... 

MR.   IIEHRJCK:      But   tho  words   that   thay  used,   Yoor 

I'.oncr,   vvs  that  thn  cXaor.e w.-iS  not   intended  to  .luthoj-i:;•;   tho 

r.cr;.'Di ;.r  to  ii.in^no  L'-J  rccorci  V.cr;->J:;7   rc-cxrirmr.ts   \y^Cj;    ju^urbo 

opr::.'? tc'.'.s, -     " • . ,   •    .    • 

THE COUnT:     You want ine   to  repeal  the  st«tiif.o. 

'i'hat's  what you Wcint no   to do  and   I   can't  do  it..   I  tliiiik  you 

ore in  the wrong hall.     You ought   to  go back  to Ccn^xi'.zz:  and 

spend  ton more years with it. •   , 

HR,   )!r;ilUCK:     Voii );nov.',   Youi:  Konor,  ve v-c!;:>  iii 

Congress  for  a  long  time.     Ko   feel   that we  iiave  oxhnu.";tGd  our 

congrc!!sional rcmadicc  and   that wc  now have   to  come  to court. 

Anylii'W, it uo.-'S reo:n to nc that the iLyislrtiva . 

h.ifilory \r- rioht clc.-.r th: t tJicre r.h;-.ll not hr any l<-;;r.l:<.on . 

listing. . . •;  • 

TilK CUUI'.T:      lly   st.-.tu'..o. . . .     •• 

lii;.   i;;;'.'.);ic);:     ).y  ^.til^ll;.•  or  royn'.iLi.j.i. 

.    illl: CO.:;;';':      V.iu   ii' fc   V!-.'.-   "o::  >c<;^i).i'.;iuii"   J::   !:!:r ri;; i 

T   ('.P:!-1.     ..•!.   Ui..".   \H'.'-.i-::\   111'-   ;.•.''• L"   :;.i"!.   '•.h.ill.   i:.iv •   .•<•<•<-.•:."   I 
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[1410-1] 

TITLE 37—PATENTS, TBADEMARKS AND COPYBIGHTS 

CHAPTER III COPYRIGHT ROYALTY TRIBUNAL 

Part SOS—Access to Phonorecord Players (Jukeboxes) 

Regulations for Copyright Owner Access to Phonorecord Players (Julieboxes) 
and Certain Establishments 

Agency : Copyright Royalty Tribunal (CRT). 
Action : Final rule. 
Summary: Copyriglit Royalty Tribunal adopts rule whereby persons who may 

reasonably be expected to have claims resulting from public performances of 
nondramatic musical works by coin-operated phonorecord players may have 
access to such establishments and to the plionorecord playere to determine the 
proportion of contribution of the musical works of such person to the earnings 
of tile phonorecord players for which fees have been deposited. The rule requires 
the recording in the ofBces of the (^opyright Royalty Tribunal of current listings 
of locations where licensed phonorecord players are placed, and the number of 
players at such locations. The rule establishes the regulations required by 17 
U.S.C. 116(c) (5) to assist the functions of the Copyright Royalty Tribunal, as 
provided in 17 U.S.C. 801 (b). 

Effective date: October 10,1978. 
For further information contact: Thomas C. Brennan, Chairman, Copvright 

Royalty Tribunal. 202-653-5175. 
Supplementary information : 17 U.S.C. 116(c) (5) requires the CRT to promul- 

gate regulations "under which persons who can reasonably be exjiected to have 
claims may, during the year in which performances take place, without expense 
to or harassment of operators or proprietors of establishments in which phono- 
record players are located, have such access to such establishments and to the 
phonorecord players located therein and .such opportunity to obtain information 
with resjiect thereto as may be reasonably necessary to determine, by sampling 
procedures of otherwise, the projiortion of contribution of the musical works of 
each such person to the earnings of the phonorecord players for which fees shall 
have been deposited." 

On December 8. 1977 the CRT issued an advance notice of propo.sed rulemaking 
concerning access to phonorecord (jnkel)o.\) players (42 FR 62019). On May 12, 
1978 the CRT publi8he<l a proposed rule on this subject (43 FR 20513). A public 
hearing on the propo.sed rule was conducted on June 21, 1978. Under the rules 
of the CRT, interested persons were permitted to make formal statements, pre- 
sent witnesses, and cross-examine witnesses. Additional written materials were 
received by the CRT prior to the closing of the hearing record. Both the hearing 
and the comment period afforded interested persons a full opportunity to present 
all relevant juri.sdictional and policy issues. 

Enforcement of the Copi/right Act—The proceedings of the CRT and the 
public records of the Copyright Office of the Library of Congress establish that 
the number of jukeboxes licensetl in accordance with the provisions of section 
116 of the Copyright Act and the regulations of the Copyright Office is substan- 
tially lees than the number of jukeboxes estimated to be in operation at the time 
of the proceedings in the Congress on the Copyright Act. While there are no 
accurate statistics as to the number of jukel)oxes currently performing copy- 
righted musical compo.sltlons, the record suggests that a number of jukeboxes 
have not been licensed. The CRT has determined that this situation is not rele- 
vant to the proceedings of the CRT. While the failure of jukebox operators to 
pay the required royalty fees will reduce the total royalty fees to l)e distributed 
by the CRT. the Congress has not granted any authority to the CRT to enforce 
those provisions of the Copyright Act applying to the licensing of jukeboxes. If 
jukebox operators are not in compliance with the Copyright Act. the Copyright 
Act provides a remedy for injuretl copyright owners. If the remedy is not adequate 
or effective, relief should l)e sought in the Congress. 

Legislative /ii«for//—Since the representatives of jnkebox oj^erators and the 
manufacturers of jukeboxes have raised jurisdictional issues, as to a portion of 
the proposed rule, the CRT has carefully reviewed the protracted proceedings 
in the Congress which resulted in section 116. It is clear from these proceedings 
and the specific language in 17 U.S.C.  116(c)(5)   that the Congress did not 
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Intend—In fact undertook to preclude—the imposition on jukebox operators of 
burdensome record-keeping requirements. The Congress however, did not bar the 
CRT from requiring any information of licensed jukebox operators. 

Section 303.3 of the rule requires licensed jukebox operators to record with 
the CRT the location of establishments in which they have placed jukeboxes, and 
the number of such boxes. Tlie value of such listings for distribution purposes 
was not unknown to the Congress. Certain versions of the copyright revision 
legislation included specific language providing that licensed jukebox operators 
list the locations of establishments. It has been suggested that the absence of 
this language from the enacted legislation indicates that Congress has deter- 
mined that such listings are not useful for distribution purposes, and that such 
a requirement wns excluded from the rulemaking power granted to the CRT. We 
do not so rend the legislative history. The Senate and House committee reports 
accompanying the copyright revision legislation are detailed and clearly reflect 
the legislative intent when the Congress had so resolved. The Congress in the 
reiK)rts (Senate Rept. 94-473 p. !t9 and House Rept. 94-1476 p. 115) has directly 
stated what it intended to exclude from the scoj>e of the CRT's rulemaking 
jurisdiction. We conclude that the legislative history establishes only that the 
t^ongress intended to preclude the CRT from requiring jukebox operators to 
maintain records as to the copyrighted musical comiwsitions being performed, 
or to require the installation in jukeboxes of metering devices for counting 
the play of particular recordings. 

Chapter 8 of title 17 establishes the CRT and enumerates the purposes for 
which this agency has been constituted. One of these purposes is "To afford the 
copyright owner a fair return for his creative work." The Congress c-ontemplated 
that controversy may exist as to the distribution of royalty fees. Having con- 
.stltuted the CRT to resolve such disputes, it is not plausible that the Congress 
determined to deny coi)yright owners and the CRT every practical and effective 
means of obtaining information as to musical works actually being performed 
by jukeboxes. There can be no right of access to an establishment if one does not 
know where the establishment is located. 

In resolving disputes, the CRT may well find it necessary to conduct an In- 
dependent review of data submitted by claimants to establish the shares of copy- 
right owners. The Congress surely did not intend that Commissioners walk the 
streets of New York or Chicago looking for establishments with licensed juke- 
boxes. How could private establishments with license<l jukeboxes be located? 
We conclude that the rule is within the grant of our rulemaking authority under 
the Copyright Act. 

Impart of riilr upon jukebox operators.—The testimony presented by jukebox 
<il)erators and other representatives of the jukebox industry alleged that the 
proposed rule will require .some operators "to add one full-time employee to their 
staff just to handle this extra work." The testimony of a witness claimed that 
"every operator I have talked to says he cannot live with these requirements." 
Another witness testified that the published rule would require an employee's 
full time for one and a half days each week. 

We do nor find this testimony creditable. The proiwsed rule should not have 
required any jukebox operator to hire a single employee or have consumed any 
significant work time of an employee. The CRT has determined that the objec- 
tives of the rule can be aci'ompli.shed by further reducing the reporting require- 
ments. As adopted, the rule will re<iuire a jukebox oix!rator to file once a year 
a report if the oi)eralor has placed a jukebox in a previously uureported location, 
or altered the number of jukeboxes at a location. 

Arcess to the interior of a jukebox.—The projwsed rule as published provided 
for certain access to the interior of a jukebox if it was "essential to obtain ac- 
curate information concerning the performance of musical works." The testi- 
mony reflected that this section of the profmsed rule may be burden.some to 
jukebox operators while of doubtful value at the i)resent time to the CRT and 
copyright owners. Without prejudice to any future action on the issue, this 
se<'tion of the proi>osed rule has been deleted. 

The rule ami the Freedom of Information Act.—The Amusement and Music 
Olterators A.ssociatioii and the manufacturers of jukeboxes assert that the loca- 
tion of establishments in which licensed jukeboxes are placed is confidential 
"commercial" information to be regarded as a listing of ciisfomers. It Is further 
claimed that even if the information is requiretl by the CRT it cotild not be 
made available to copyright owner.-i. or otherwise publicly disclosed because of 
the Freedom of Information Act. Tlie fourth exemption to the Freedom of In- 
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formation Act embraces "trade secrets and commercial or financial Information 
obtaineil from a person and privileged or confidential."' 

We have not found these arguments convincing, especially in the particular 
situation l)efore us. We are not imposing a regulation on an industry that is 
operating according to the economic laws of the marketplace. The Congress deter- 
mined that the performance of copyrighted musical compositions by jukeboxes 
should require the payment of a royalty fee. As an accommodation to the jukebox 
industry, the Congress enacted a statutory compulsory license, and further pro- 
vided that the operators of jukelwxes would not \ie required to pay fees to in- 
dividual copyright owners, but would merely be re<iuired to deix)sit the royalty 
fee with the" Register of Copyrights. No jukebox operator Is required to obtain 
a certificate from the Copyright Ofl3ce. A jukebox operator may elect to obtain 
licenses from the performing rights societies and other copyright owners; or 
refrain from the performance of copyrighted musical composition.s. Having 
chosen to avail itself of the statutory connuilsory license, a jukebox operator 
cannot be said to be transacting a private commercial venture, at least as it relates 
to the payment and distribution of royalty fees under the provisions of the Copy- 
right Act! 

Moreover, independent of the obligations as.sumed by a jukebox operator who 
seeks a section 116 license, we find that the location of jukeboxes is not confiden- 
tial '•commerciar' information. If another per.son. including a competitor, devoted 
the time and effort necessary, a location listing could be prepared for a particular 
area. We conclude on the record before us that the disclosure of the location list- 
ings to certain copyright owners will not cau.se substantial harm to the competi- 
tive position of a jukebox oiwration. We hold that the disclosure of such listing.s 
to performing rights societies as defined in 17 U.S.C. 116(e) (3) and the copyright 
owner of a musical comjwsition whose work may be performed by a jukebox 
operator under the compulsory licen.se is not precluded liy any Federal statute, 
and promotes the purposes of the Congress in enacting section 116 of the Copyright 
Act. 

Even assuming that the location li.stings come within the scope of exemption 
(4) of the Free<lnni of Information Act. the CRT is not barred from the disclosure 

of such information, at least to performing rights societies and other copyright 
owners. While the law in this area is evolving, the better view, as reflected in judi- 
cial decisions, legislative materials and academic commentary is that the agency 
has discretion as to whether exempt information should be disclosed. The courts 
have identified .several factors which may be considered by the agency In balancing 
the benefits of disclosure against the possible damage to the submitter of the 
infornmtion. We find in this situation that the application of the.se factors would 
support the disclosure of location listings to copyright owners of musical com- 
positions. The location lists would be filed with the CRT to assist in the execution 
of ii sijecific governmental function, no promises of total confidentiality have 
been made by the agency, and the persons to wliom the information would be dis- 
closed have a direct and valid interest in the information, namely, to use the in- 
formation to meet the re<iuiremeuts of the Copyright Act for the filing of claims 
to jukebox royalty fees. 

It was not within the .scope of this proceeding to consider whether the dis- 
closure of location listings to approi)riate cojjyright owners should be subject 
any conditions or protective safeguards. Such issues may be explored in a future 
proceeding. 

We express no opinion at tills time as to whether the disclosure of location list- 
ings may, or .should be. restricted to the copyright owners of nnisical compo.si- 
tions. We observe, however, that the CRT prc-^ently is not aware that any iier.soii. 
other than i)erforming rights societies and other copyright owners of musical 
comiKtsition.s, would have a valid claim to such information. This subject may !>e 
further ron.sidered in an appropriate future ruleniaking .proceeding. 

The I'rivarii Act—Jt has lieen argue<l that the Privacy Act (.5 T'.S.C. ,5.52( b I r."))) 
prohiliits the disclosure, even to copyright owners, of location listings of juke- 
boxes. Nothing in the Privacy Act or its legislative history supports such a con- 
clusion. The concern of the Congress in enacting that legislation was to protect 
an individual from the "dissemination of personal information by Federal agen- 
cies" and "to provide certain safeguards for an individual against an invasion of 
personal privacy." 

The Federal Reportu .4c/—It has been argued that "nothing in the Tribunal's 
enabling statute gives it the authority to deviate from the letter and spirit of • * * 
the Federal Rerwrts Act." The Federal Reports Act i)rovldes that "Information 
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needed by Federal agencies shall be obtained with a minimum burden upon busi- 
ness enterprises, especially small business enterprises, and other persons required 
to furnish the information, at a minimum cost to the Government." (44 U.S.C. 
3501.) 

It has not been held that the Federal Reports Act applies to independent 
agencies of the legislative branch. However, the rule as adopted is consistent 
with the objectives of that statute. The information required to l>e furnished is 
not otherwise available to the Federal Government, and is to be obtained "with 
a minimum burden upon business enterprises." 

Vsc of trade cliartii.-—Certain testimony and statements presented during this 
proceeding advocated the use of trade charts as a fair and exijcditious means for 
determining the resjiective shares of copyright owners. In determining that loca- 
tion listings are necessary to provide effective access by copyright owners to 
establishments in which jukeboxes are located, the CRT at this time refrains 
from any judgment as to the value of trade charts for distribution purposes. 

Denial of right of acccgn.—Section 116(c) (5) provides that any iwrson who 
alleges that "he or she has been denied the access ijermitted under the regula- 
tions prescribed by the Copyright Royalty Tribunal may bring an action in the 
r.S. District Court for the District of Columbia for the cancellation of the com- 
|)ulsory license of the phonorecord player to which such access has been denied." 
We hold that a license<l jukebox operator who does not comply with all the pro- 
visions of this rule is denying copyright owners the access granted by the Copy- 
right Act and the regulations of the CRT, and that such operator is not complying 
with the requirements of the statutory compulsory license. 

Since the matter is not before us, we did not consider if there are judicial 
means, other than a suit brought by a copyright owner under section 116(c) (5). 
to enforce this regulation of the CRT. 

Accordingly, pursuant to 17 U.S.C. n6(c)(5), the puriK)8es of the Copyright 
Royalty Tribunal set forth in 17  L'.S.C. 80i(b), and the phonorecord player 
royalty distribution jurisdiction provided in 17 U.S.C. 801(b) (3), 37 CFR chapter 
III is aniendcHl by adding a new part 303. reading as follows: 
Sec. 
303.1.    General. 
303.2    Access to establishments and phonorecord players. 
,303.3    Recording of location listing in Copyright Royalty Tribunal. 

Authority (17 U.S.C. 116(c) (5), 17 U.S.C. 801(b).) 
S303./    aemerca. 

This regulation prescribes the procedures pursuant to 17 U.S.C. 110 by which 
l>er.sons who can reasonably be expected to have claims to royalty fees paid by 
the operators of eoin-operatwl phonorecord players under the compulsory license 
established by 17 U.S.C. 116 may have access to the establishments in which such 
phonorecord players are located and to the phonorecord players located therein 
to obtain information which may be rea.sonably necessary to determine the pro- 
I)ortion of contribution of the musical works of each such person to the earnings 
of the phonorecord players for which fees shall have lieen deposited. The terms 
"ojjerator" and "coin-operated phonorecord player" have the meanings given to 
them by paragraph (3) of set^tion 116 of title 17. 
i 303.2   Access to cstahlishments and phonorecord players. 

A ijcrson or authorized representatives of such per.son, who can reasonably 
be exi)ected to have claims to royalty fees paid by the operators of phonorecord 
players shall have access to the establishments in which such phonorecord players 
are located during customary business hours on regular business days. Such access 
shall be onl.v for the purpo.sc of obtaining information concerning the performance 
of musical works by the phonorecord players. The right of access shall be exer- 
cised in such a matiner a.= not to cause any significant interference with the 
normal functioning of an establishment. 
S S0S.3   Recording of location listings in Copyright Royalty Tribunal. 

(a) Not later than November 1, 1978, every operator of a phonorecord player 
who has filed in the Copyright Office an application for a phonorecord player 
comiiulsory license according to the requirements of 17 T'.S.C. IIC and the regula- 
tions of the Copyright Office and been i.ssued prior to Octolier 1, 1978 a Copyright 
Office phonorecord player certificate, shall record in the offices of the Copyright 
Royalty Tribunal a list identifying the location or locations where licensed phono- 
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record players of the operator are placed, and the number of phonorecord players 
nt any location with more than one such player. 

(It) Every operator of a phonorecord player who subse<iuent to October 1, 1978, 
obtains his initial Copyright OtBee phonorecord certiticate shall record in the office 
of the Copyright Royalty Tribunal within thirty days after the issuance of the 
initial certificate a list identifyiuE the location or locations where licensed phono- 
record players of the operator are placed, and the number of phonorecord players 
at any location with more than one such player. 

(c) On October 1 of each year every operator of a phonorecord player who 
alters the number of licensed phonorecord players at a location reported under 
paragraph (a I or (b) of this section, or who has provided a licensed phonorecord 
player or pla.vers to the Copyright Royalty Tribunal shall report to the Copyright 
Royalty Tribunal the revised numt>er of phonorecord players or that new location 
and the number of licensed phonorecord players at the location. 

(d) The location listing required under this section shall include the full address 
of the location, including a specific number and street name or rural route. 

Approved : Septemlier «. 1978. 
THOMAS C. BBENNAN, 

Chairman, Copyright Royalty Tribunal. 

[FR Doc. 78-25559 Filed 9-11-78; 8:45 am] 
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with  V.vi Trib-jr,a?.. . 

B'il believes  ihst locTition  listinos  are  essentir.l   to  the 

full  jrtc!li2avic:!  of  t>.s  F.tatuto::y Tn£.-t;.:;te v.hich  t-h;j  'j^x-j'^^n-l  . 

ra-jst ir^pleraent herein.     IvitJiout  ouch   listiriga,  iT;usic  licensing 

o;:yr.'ii::,-ition£ v.o-jld ?;e rsc;uirec3  to rely upon voluntary 

coniplirnce  snd  costly  ?.nd  often  unnecessary cn-sits  inspections. 

In  this  rcg:ird  the Tribunal   should  nots  that  the 

pe::forF.ing rights  organisations  h::vo been jtcindful  of the 

statutory prohibition  against. Mndxic  e;:penSH  to or hn"-"ass:r,ent 

of  ju'sobox operators  in  conjunction vith  our  legitimate  efforts 

to enforce the rights of our I'-f-isrn. 

Vhc-reforre,   th?; performing  richtc  organiz«tions have not 

pro^'.at". their Czr^nn-l   tliat  loccLicm  infomrition be  provit'/jr.  for 

specific  ju;:.".bD;<ec.     E'.;e  the  joint  ctateirent of  ASC/'vP ann  S!:s?iC 

of  J^nusry  17  r.ntj  a;!I'c jrcwomi.durj of  J.Tmu.ry   13th,   both  in 

I'JV:. 

Vhc-  r'-jgul.'vicn  I'.ow p::opO!:pil  l.y   the  'j'r:'bun."il  ir:  r.cnsltivt! 

.,.  .••..   ,..-..•.,•!,., ;.. ,;   ...,,;..,,-.   .,..•..   ,  c.-i>'.;r;)li:'.e;l   ISr.lJit'' of 

^9-081  0-79-12 
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MEMORANDUM 

February 8, 1978 

TO:  Copyright Royalty Tribunal 

FROM:  Broadcast Music, Inc. 

RE:  Advance Notice of Proposed Rulemaking Relating to Jukeboxes 

As a result of the recent comments made to the Tribunal by 
all interested parties, a unique opportunity exists for the Tribunal 
to issue without delay regulations to determine the method of 
distribution of jukebox royalties. 

The Amusement and Music Operators Association and the 
American manufacturers of coin-operated phonorecord machines 
emphasize the reliability, availability and industry dependence 
on various trade publication music popularity "charts".  Mr. 
Nicholas Allen (AMOA counsel) stated that jukebox operators "rely 
primarily on the popularity charts from these trade papers in pro- 
gramming" and appended a typical chart from RePlay magazine.  During 
an orientation meeting with AMOA some months ago, BMI representa- 
tives were told that RePlay was the most significant of these 
publications insofar as the jukebox industry is concerned and that 
its charts reflect a broad national and regional sampling of music 
popularity as determined by what is being purchased and placed into 
play.  We agree with the AMOA and jukebox maufacturers that the use 
of trade charts provides an excellent, immediately available, and 
ongoing means for determining copyright  owners' share of jukebox 
music use. 

Thus, we have a virtual consensus.  The jukebox manufac- 
turers, the leading association of operators (AMOA) and BMI, the 

SERVINa MUSIC SINCE lOAQ 

EXHIBIT  a 
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organization which licenses most music used on the boxes, all 
agree that the use of the charts provides a fair and expeditious 
way to determine distribution.  We recognize, however, that a 
reasonable percentage must be reserved for those performances not 
reflected by the current charts.  This is a relatively minor matter, 
however, and should not delay determination of the overriding major 
issue. 

II 

The copyright community, especially those involved with music, 
is understandably apprehensive about administrative delay.  A prompt 
determination will have a positive impact far beyond the narrow 
issue decided.  We also note that a portion of 1978 has already 
passed and unless the information is already recorded, such as in 
the charts, any system will, of necessity, have to h^ve missed this 
tine period and probably much of 1978. 

We want to emphasize that this recommendation is not intended 
to preclude the Tribunal from exploring other alternatives as tech- 
"nology and measuring techniques advance.. 

It should also be pointed out that two primary questions were 
addressed by the various comments before the Tribunal.  The fore- 
going concerns itself with only one of those questions.  Insofar 
as the other - a location listing of jukeboxes - we stand on the 
position as expressed in our previous comment (January 13, 1978). 



176 

APPENDIX 4 

Communications and the Law 

BERNARD KORMAN 
I. FRED KOENIGSBERG 

The First Proceeding Before the 

Copyright Royalty Tribunal: 

ASCAP and the Public 

Broadcasters 

Mr. Korman is General Counsel of 
ASCAP. 
Mr. Koenlgsberg Is an Attorney, Office of 
General Counsel, ASCAP. 

INTRODUCTION 

The 1976 Copyright Act,* the first omnibus revision of the United States 
Copyright Law since 1909, made a number of significant changes, the 
effects of which are just beginning to be seen. 

One of the major changes in the new law was the expansion of com- 
pulsory licensing. The 1909 Copyright Act' contained the first and only 
compulsory license, the so-called "mechanical" license for making 
recordings of copyrighted musical compositions.' The 1976 Act contains 

1. 17 U.S.C. §§101-810 (1976) (generally effective January 1, 1978). 
2. 17 U.S.C. §§1-216 (1970, as amended) (repealed October 19, 1976. effective 

January 1, 1978) (hereinafter, "1909 Act"). 
3. 1909 Act, §1 (e). 

Conmiunicaiions and the Law. Vol. 1, No. 1, Winter 1979, Earl M. Coleman Enl., Inc.        15 
® 1979 Bernard Korman and I. Fred Koenlgsberg 
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four: a modified "mechanical" compulsory license,* and new compulsory 
licenses for performances of nondramatic musical compositions by juke- 
boxes," for secondary transmissions by cable television and radio 
systems,* and for performances and recordings of published non- 
dramatic musical compositions and displays of pictorial, graphic and 
sculptural works by public broadcasting.^ 

Congress entrusted regulation of key elements of the compulsory 
licenses—including the amount of license fees paid by users and the 
allocation of license fees to copyright owners—to a new administrative 
agency, the Copyright Royalty Tribunal.' The CRT immediately became 
a major force in the copyright world because of the importance of the 
compulsory licenses and the ramifications its decisions may have in other 
areas. 

The first substantive CRT proceeding dealt with the compulsory 
license for public broadcasting." How the CRT approached and resolved 
the issues involved in the public broadcasting compulsory license 
hearings is a matter of interest not only to the parties, but to all who may 
be appearing before the CRT or affected by what the CRT does in con- 
nection with any of the compulsory licenses. 

These licenses were sought by user industries and opposed by 
copyright owners. The merits of compulsory licensing in general, and of 
each of these new licenses, have been debated and, no doubt, the debate 
will go on. We shall comment on the merits, but our main purpose here is 
to examine the public broadcasting proceedings.'" 

4. 17 U.S.C. §115 (1976). 
5. 17 U.S.C. §116 (1976). 
6. 17 U.S.C. §111 (1976). 
7. 17 U.S.C. §118 (1976). 
8. 17U.S.C.§§801-810(1976). See, also, 17 U.S.C. §§111 (d), 116 (b) and (c), and 

118 (1976). (The Copyright Royalty Tribunal will be referred to hereinafter as 
the "CRT" or "Tribunal".) The Copyright Office also has some regulatory duties 
Involving each compulsory license, most notably in the collection of com- 
pulsory license fees paid by cable and jukebox operators. 17 U.S.C. §§111 (d) 
and 116 (b) (1976). 

9. 17 U.S.C. §118 (1976). 
10. The public broadcasting rate proceedings involved CRT determination of a 

schedule of compulsory license rates and terms in several areas: 1) for the 
performance of copyrighted musical compositions in the repertory of the 
American Society of Composers, Authors and Publishers (ASCAP) by the 
Public Broadcasting Service (PBS), National Public Radio (NPR), and their 
member stations (collectively referred to as "public broadcasting"); 2) for the 
performance of music licensed by ASCAP and the other two performing rights 
organizations. Broadcast l^usic, Inc. (BMI) and SESAC, Inc. (SESAC) by non- 
NPR noncommercial educational radio stations, which were mostly college 
stations; 3) for the recording and synchronization rights in musical com- 
positions needed by public broadcasting entities: and 4) for the display of pic- 
torial, graphic and sculptural works by public broadcasting television stations. 
The CRT proceedings dealt mainly with the first issue—the use of ASCAP 
music by public broadcasting—and this paper deals only with that issue. 

18     IVintPr IQ7Q 
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Before doing so, we shall sketch the background of the CRT and 
consider why it was necessary, how it first took form, and how its form 
changed during the course of legislative consideration of the new 
copyright law. 

THE BACKGROUND OF THE CRT 

The Necessity for Compulsory License Fee Adjustments 

The licensing of copyrighted works ordinarily proceeds in the same 
way as the buying and selling of any other form of property in our 
society—by voluntary negotiations between buyer and seller. Prices 
change over time as economic factors and conditions change." 

A compulsory license changes normal marketplace bargaining 
because the copyright owner—the seller of the property—has no right to 
refuse to license his property. And, if a statutory fee is set, the amount 
paid for use of the property is either that fee or a lower one. 

Any price fixed by statute, even if viewed as fair by all concerned at 
the time the law is passed, will be seen as unfair to one party or the other 
when economic conditions change. Therefore, some mechanism for 
reviewing and changing the compulsory license fee must be created. 

One approach is to leave review and modification to Congress. This 
was the approach taken by Congress in 1909 in enacting the 
"mechanical" compulsory license—and the statutory fee, two cents, 
remained unchanged until enactment of general revision in 1976. That 
history, together with the hard fought legislative battles over the new 
compulsory licenses, was convincing evidence that it was not reasonable 
for Congress to assume the burden of periodic review of such narrow 
matters, each of which requires considerable expertise, but none of which 
is of direct interest to most Americans. 

The decision to regulate through Another body meant consideration 
had to be given to other methods of regulation. Others exist, and have 
been used in the past. 

Precedents for Compulsory License Regulation 

The very first copyright statute, the Statute of Anne," provided a 
system to control the price of copyrighted works. Any person who con- 

11. For reasons we shad describe, this ordinary system is not as satisfactory as a 
clearinghouse system for either the creators and publishers of musical com- 
positions, or for bulk users of such works, insofar as nondramatic perfor- 
mances are concerned—hence the establishment of ASCAP. 

12. 8 Anne c.19 (1710). 

Communications and the Law   17 
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sidered the price of a book to be too high could seek relief from a number 
of officials, such as the Archbishop of Canterbury, the Chancellor, the 
Lord Keeper of the Great Seal of Britain, the Bishop of London, the 
Lord Chief Justices, the Lord Chief Baron of the Exchequer, and the 
Vice-Chancellors of the Universities. If, after examination, the official 
hearing the case found the price to be unreasonable, he was empowered 
to set a "just and reasonable" price." 

The Statute of Anne's protection against an unreasonable price and 
the compulsory licenses found in the 1976 Copyright Act are very distant 
relatives indeed: it is one thing to protect the consumer against 
demonstrated price abuse, and quite another to force an owner of proper- 
ty to allow his work to be used without permission in all cases, and 
without the demonstration of any abuse whatever. 

Nevertheless, this provision of the Statute of Anne may be seen as 
the model for three types of rate-making machinery: 1) judicial rate- 
making (by the Chancellor and the Lord Chief Justices); 2) ad- 
ministrative rate-making (by the Lord Chief Baron of the Exchequer); 
and 3) rate-making by private bodies cloaked with official sanction (by 
the Vice-Chancellors of the Universities). And, each of these regulatory 
mechanisms has been used or suggested in connection with compulsory 
licensing. 

The drafters of copyright revision bills had other precedents besides 
the Statute of Anne. First were precedents involving judicial rate- 
making. 

Twelve of the original thirteen states enacted copyright statutes un- 
der the Articles of Confederation." Five of those state copyright 
statutes—those of Connecticut," South Carolina," North Carolina," 
Georgia" and New York"—contained, in virtually identical language, 
judicial rate-making machinery in the event the copyright owner failed to 
furnish the public with sufficient "editions"—that is, copies—of his work 
or sold his work at an unreasonable price. In such cases, certain courts 
were empowered to fix reasonable prices, and indeed to direct publica- 
tion and sale of additional copies of the work. 

A more modern example of judicial rate-making is found in the anti- 
trust consent decree which governs ASCAP's operations.'" Under that 

13. Id., Section IV. 
14. The one state which failed to enact a copyright statute was Delaware. For the 

text of the twelve acts, see Copyright Enactments, Copyright Office Bulletin No. 
3 (Revised), Library of Congress (1963), 1-21. 

15. Id., at 1-4. 
16. Id., at 11-14. 
17. Id., at 15-17. 
18. Id., at 17-19. 
19. Id., at 19-21. 
20. U.S. V. ASCAP, (Civ. Action No. 13-95, S.D.N.Y., March 14, 1950), 1950 Trade 

Cases, f 62,595 (S.D.N.Y.) (hereinafter, the "Anfiended Final Judgment"). 

Ifi      Win tor  1070 
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Amended Final Judgment, any user of music who wishes to obtain a 
license to perform the copyrighted musical compositions in the ASCAP 
repertory may obtain a license simply by writing and requesting it. 
ASCAP then quotes a fee; if the user believes the fee quoted to be un- 
reasonable, the user may petition the United States District Court for the 
Southern District of New York for determination of a reasonable license 
fee." ASCAP must grant licenses to users, so that the Amended Final 
Judgment in United States v. ASCAP is one kind of compulsory 
license." ASCAP itself involves a second kind of compulsory license: the 
ASCAP licensee is free to perform any composition in ASCAP's reper- 
tory. As a consequence, simply by joining ASCAP, each member gives 
up the right to refuse to permit users licensed by ASCAP to perform his 
or her works. The element of compulsion is quite different, of course, 
because members join ASCAP voluntarily and own and control the 
Society. 

It appears that, in considering the mechanism for fixing and ad- 
justing fees for the new compulsory licenses. Congress did not seriously 
consider judicial rate-making. The more usual approach is to assign rate- 
making functions to an administrative agency and this had been 
Congress' approach through earlier revision efforts. 

For example, in the years between the enactment of the 1909 Act 
and the Second World War there were many attempts at revision or 
amendment of the 1909 Act. Some of these proposals included ad- 
ministrative rate-making in compulsory license areas, with existing ad- 
ministrative agencies given the responsibility of setting reasonable license 
fees for the use of copyrighted works in certain circumstances." 

Perhaps the closest parallels to the form the Tribunal finally took 
are found in two bills introduced by Congressman Emanuel Celler" to 
repeal the so-called jukebox exemption of the 1909 Act." The first 
proposal would have established an Office of Performing Rights 
Trustees, comprised of three Trustees named by the Attorney General, to 
fix, collect and distribute compulsory license fees for jukebox perfor- 
mances." The second would have granted a compulsory license for 

21. Id., Section IX. 
22. A user may not dictate the form of license. U.S. v. ASCAP, Metromedia, Inc., 

Petitioner, 341 F.2d 1003, appeal denied 362 U.S. 28, cert, denied 362 U.S. 877 
(1965). Final orders in Section IX proceedings typically provide that users who 
have not complied with interim lee orders or with prior license agreements 
may be denied new licenses until their breach has been cured. 

23. See. H.R. 10633, 75th Cong., 2d Sess. (1938) and H.R. 6243, 76th Cong., 1st 
Sess. (1939), giving the FCC rate-making authority in certain cases: and H.R. 
3456, 77th Cong., 1st Sess. (1941), granting the FTC limited rate-making 
authority. 

24. MR. 12450. 87th Cong.. 2d Sess. (1962), H.R. 5174. S8th Cong.. 1st Sess. 
(1963). 

25. 1909 Act. Jil (e). 
26. H.R. 12450, 87th Cong., 2d Sess. (1962). 

Communications and the Law   19 
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jukebox performances, at a statutorily set license fee, which would be 
paid to the Copyright Office. Thereupon, an "administrator" in the 
Copyright Office would make distributions of the royalties paid to the 
various claimants among copyright owners, and also modify the fees in 
the future when warranted." Neither proposal was enacted. 

Foreign precedents also exist for the establishment of an ad- 
ministrative tribunal to set compulsory license fees. England and Canada 
have, for many years, had such tribunals, which have set license fees for 
the performance of copyrighted musical compositions in certain cir- 
cumstances." 

When the need for rate-making machinery became apparent in the 
revision effort which culminated in the 1976 Act, the least-used precedent 
was tried first, the use of essentially private bodies given official sanction. 
We turn now to the legislative history of the copyright revision effort and 
the concept of the Copyright Royalty Tribunal. 

Legislative History of the Copyright Royalty Tribunal 

The effort to revise the copyright law which resulted in the 1976 Act 
began in 1955, with a Congressional appropriation for a Copyright Of- 
fice study which would lead to the drafting of a new copyright law." As 
we have noted, the 1909 law had only one compulsory license—for mak- 
ing mechanical recordings of copyrighted musical compositions.'" In the 
Copyright Office study which examined that issue," the questions 
whether a statutory compulsory license fee should be fixed by statute and 
periodically revaluated were examined. The study said: 

If the [mechanical] royalty is not fixed by statute, 
some machinery, either administrative or judicial, would 
have to be established (and supported) to fix the royalty 
either by general regulations or individual action." 

At the time, the only compulsory license envisioned was a continuation 
of the "mechanical" compulsory license. Given this limited contemplated 

27. H.R. 5174, 88th Cong., 1st Sess. (1963). 
28. In England, a "performing Rights Tribunal" exists to determine license fees for 

performance of copyrighted works which are licensed by a "licensing body." 4 
and 5 Eliz. 11, Ch. 77, Part IV (1956, as amended). In Canada, a similar agency, 
the "Copyright Appeal Board," exists. Revised Statutes of Canada, 1952, c.55, 
§§49,50 (as amended). 

29. See S. Rep. No. 94-473, 94th Cong., 1st Sess. (1975), 47; H.Rep. No. 94-1476, 
94th Cong., 2d Sess. (1976), 47. 

30. 1909 Act. §1 (e). 
31. H. Henn, Copyright Office Study No. 4, The Compulsory License Provisions of 

the U.S. Copyright Law (1956), found in Copyright Law Revision Studies 
prepared for the Senate Judiciary Comm., e6th Cong., 1st Sess. (1960). 

32. Id., at 55-56. 

20    mnter 1979 
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use of compulsory licensing, the question of compulsory license regula- 
tion was not even recapitulated by the Copyright Office study as a "ma- 
jor issue."*' 

The first copyright revision proposals introduced in Congress in- 
cluded only this one compulsory license." No mechanism for adjusting 
the compulsory fee was provided. And, since that compulsory license 
simply regulated the price to be paid by an individual buyer directly to an 
individual seller, there was no need for any administrative mechanism for 
distribution of royalty fees. 

However, as revision efforts progressed, disputes arose over various 
provisions of the revision bills and Congress compromised certain issues 
through the mechanism of compulsory licenses. Thus, the questions of 
royalties for cable television and for jukebox performances were solved 
through compulsory licensing." Those compulsory licenses, it should be 
noted, were qualitatively different from the mechanical compulsory 
license. They called for one payment to be made by a user, not to the in- 
dividual owners of the rights, but to the Copyright Office. The royalties 
would then be distributed to various copyright claimants. 

At the time of the jukebox and cable compromises. Congress was 
also considering a new compulsory license for a new right—the perfor- 
mance right in sound recordings, to be owned by the performers and 
producers of sound recordings. This right, too, would be subject to a 
compulsory license, with users paying one fee which would then be 
divided among copyright claimants." 

This proliferation of compulsory licensing led to consideration of a 
way to distribute compulsory license fees, and periodically adjust them, 
without involving Congress. In late 1969, the Senate Subcommittee on 
Patents, Trademarks and Copyrights, chaired by Senator John L. 
McClellan, redrafted the then-current copyright revision bill to include a 
Copyright Royalty Tribunal. This body would adjust fees as conditions 
warranted, and determine the distribution of fees if necessary." The Sub- 
committee's report succinctly stated the reasons for the rate-making 
aspect of the Tribunal's function: 

The bill establishes in the Library of Congress a 
Copyright Royalty Tribunal to adjust royalty rates paid 
to copyright owners by users of copyrighted works un- 
der the various systems of compulsory licensing created 

33. Id., at 57-58. 
34. H.R. 11947, S.3008, 88th Cong., 2d Sess. (1964). The proposed compulsory 

license fee was three cents per record, or one cent per minute of playing time, 
whichever was greater. Id. §11 (c) (2). 

35. The compromises were first proposed in the late 1960s, and were embodied, 
In modified form, in 17 U.S.C. §§111 and 116 (1976). 

36. See, e.g., S.543, 91st Cong., 1st Sess., §114 (c) (1969). 
37. S.543, 91st Cong., Isl Sess. (1969) (Committee Print), §§801-807. 
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under the measure. The subcommittee felt that it would 
not be sound public policy to require that an Act of 
Congress be enacted every time an adjustment of one of 
these rates is desired.** 

The structure of the Copyright Royalty Tribunal as envisioned by 
the Senate Subcommittee was unique. It responded to current attitudes 
which mitigated against expansion of the federal bureaucracy and in 
favor of Congressional oversight. Thus, the Copyright Royalty Tribunal 
was not to be a continuing federal agency. Rather, it would be a series of 

,ad hoc panels created if the Register of Copyrights determined that a dis- 
pute over rate-making or distribution needed resolution." In each such 
case, the Register would request the convening of a three-member panel 
of the American Arbitration Association. The Association would furnish 
a list of three proposed members and, if the parties had no well-founded 
objection to those named, their appointment would be certified by the 
Register of Copyrights and they would function as a panel of the Copy- 
right Royalty Tribunal in the specific matter being considered." Each 
panel would be dissolved after rendering its decision. Either House of 
Congress could veto any rate-making determination within ninety days." 

The Tribunal concept was quickly accepted," but as copyright revi- 
sion wended its way through the years, the performance right in sound 
recordings was dropped, and with it went its attendant compulsory 
license.** A new compulsory license was added at the eleventh hour, for 
performance or display of certain works by public broadcasting." 

The version of the copyright revision bill ultimately passed by the 
Senate on February 19, 1976,*' included the Copyright Royalty Tribunal 
in essentially the same form as originally conceived." The Tribunal was a 
three-member ad hoc panel of arbitrators, whose decisions were subject 
to Congressional veto. In addition to adjusting and distributing statutory 
compulsory license fees, the Tribunal was to make the initial determina- 
tion of compulsory license fees for public broadcasting." 

When the bill, after Senate passage, was sent to the House, the 

38. S.Rep. No. 91-1219. 91st Cong., 2d Sess. (1970), 9-10. 
39. S.543, supra n. 36, §802. 
40. Id., §803. 
41. Id., §807. 
42. Billboard, April 4, 1970. 
43. Congressional Record, September 9, 1974, S.16153. 
44. 17 U.S.C. §118 (1976). See. generally, Korman, Performance Rights in Music 

Under Sections 110 and 118 ot the 1976 Copyright Act, 22 N.Y.L.S.L. Rev. 521 
(1977). 

45. 3.22, 94th Cong., 1st Sess. (1976), Congressional Record, February 19, 1976, 
S.2047. 

46. Id., §§801-809. See, generally, S.Rep. No. 94-473, supra n. 28, at 15S-158. 
47. Id., §118 (c). 
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House Subcommittee on Courts, Civil Liberties and the Administration 
of Justice, chaired by Congressman Robert Kastenmeier, made major 
changes in the structure of the Tribunal." First, the Tribunal was 
changed from a temporary, ad hoc series of arbitration panels to a per- 
manent agency of the federal government; it was also renamed the Copy- 
right Royalty Commission." The House Report did not comment on the 
change from a series of ad hoc panels to a permanent body, but did note a 
"constitutional concern" over the Senate concept that an employee of the 
Legislative Branch, the Register of Copyrights, was to appoint the 
Tribunal members.'" The House version called for Presidential appoint- 
ment instead. The body would still be made up of three members, but 
they would be appointed by the President and would serve five-year 
terms." 

Further, the House broadened the scope of judicial review and 
eliminated Congressional veto power over Tribunal decisions." The 
House Committee concluded that such determinations "were not ap- 
propriate subjects for regular review by Congress."" 

After passage by the House," the bill went to a Conference Com- 
mittee to iron out the differences between the Senate and House versions. 
Further changes in the structure of the Tribunal were made by the 
Conference Committee." The Senate conferees accepted the House 
structure of the Tribunal as a permanent agency within the Legislative 
Branch." They also accepted Presidential appointment of Tribunal 
members but raised a new constitutional concern: the need for Senate 
confirmation of Presidential appointments. Thus, Tribunal members 
were to be appointed by the President and confirmed by the Senate." In 
addition, the conferees decided that a permanent panel of five Com- 
missioners was preferable to one of only three Commissioners because 
the smaller Tribunal might be paralyzed if one or more Commissioners 
were incapacitated, or if a vacancy occurred. Accordingly, Tribunal 
membership was expanded to five and the terms of the Commissioners 
were expanded to staggered seven-year terms rather than the five-year 
terms of the House version." The Act signed by President Ford on Oc- 
tober 19, 1976 included the Tribunal in this form. 

46. S.22 in the House of Representatives, 94th Cong., 2d Sess. (1976). 
49. Id., §801. 
50. H.Rep. 94-1476, supra, n. 28, at 174. 
51. S.22 in the IHouse, supra, n. 47, §802. 
52. Id., §809. 
53. H.Rep. 94-1476. supra, n. 28, at 179. 
54. Congressional Record, September 22, 1976, H.10911. 
55. H.Rep. No. 94-1733, 94th Cong., 2d Sess. (1976), 81-82. 
56. The change was embodied in 17 U.S.C. §801 (a) (1976). 
57. 17 U.S.C. §802 (a). 
58. 17 U.S.C. §802 (a) (1976). 
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ESTABLISHMENT AND IMPLEMENTATION OF THE 
COPYRIGHT ROYALTY TRIBUNAL 

The 1976 Copyright Act directed the President to appoint the five 
members of the Copyright Royalty Tribunal no later than six months 
following the date of enactment of the law." President Ford signed the 
Act on October 19, 1976. The appointments, therefore, should have been 
made no later than April 19, 1977. 

This date was especially important because of the timetable for the 
CRT's initial determination of reasonable compulsory license fees for 
public broadcasting. That timetable required the CRT to publish a notice 
of commencement of public broadcasting compulsory license proceed- 
ings no later than thirty days after the Tribunal was constituted," and to 
complete its deliberations within six months from the date of publication 
of that notice." The law also provided that the CRT's decision would 
take effect on the date it was published in the Federal Register." Until 
then, the 1909 law, rather than the 1976 law, would apply to perfor- 
mances by public broadcasting." Thus, if the President adhered to the 
statutory timetable for appointment of Tribunal Commissioners, the 
CRT's decision would take effect January 1, 1978, when virtually all of 
the rest of the act took effect." 

However, April 19, 1977 came and went with no word from the 
White House." The delay on the part of the President was serious enough 
to cause Senator McClellan and Congressman Kastenmeier to write 
jointly to the White House, stressing the importance of the Tribunal to 
copyright revision, and urging prompt appointment of the Com- 
missioners." 

However, it was not until September 26, 1977 that President Carter 
named the Commissioners of the Copyright Royalty Tribunal." In order 
of seniority as designated by the President they were: Thomas C. Bren- 
nan, Douglas Coulter, Mary Lou Burg, Clarence L. James, Jr., and 
Frances Garcia. 

59. 17 U.S.C. §801 (c) (1976). 
60. 17 U.S.C. §118 (b) (1976). 
61. 17 U.S.C. §118 (b)(3) (1976). 
62. 17 U.S.C. §118 (b) (1976). 
63. 17 U.S.C. §118 (b) (4) (1976). 
64. By the terms of one of the 1976 Act's transitional and supplementary 

provisions, §118 went into effect immediately upon enactment. Pub.L. No. 94- 
553 (October 19, 1976), Transitional and Supplementary Provisions §102, 90 
Stat. 2598-2599. 

65. It was suggested that one reason for the delay was a Presidential desire to in- 
clude the CRT in a program of reorganization of the Federal Government. 
Letter of Senator John L. McClellan and Representative Robert W. 
Kastenmeier to the President, May 16, 1977. 

66. Id. 
67. 42 FR 49435 (1977) 
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Thomas C. Brennan was no stranger to the world of copyright. He 
had served as a staff member of the Senate Committee on the Judiciary 
since 1959, and had been Chief Counsel to the Subcommittee on Patents, 
Trademarks and Copyrights throughout the years of revision efforts. 
Indeed, he drafted much of the fmal language of the law and of the 
Senate Report. He was widely regarded—by copyright owners and users 
alike—as an excellent choice. 

The other four Commissioners were not known to the copyright 
community. Their backgrounds were in politics rather than in copyright. 
Douglas Coulter, a writer, holds an MBA from the Harvard Business 
School and has had experience in business management. He was a 
Presidential campaign organizer for Senator George McGovem in 1972, 
political field director for the Howell gubernatorial campaign in Virginia 
in 1973, and political campaign director for the Carter campaign in In- 
diana in 1976. 

Mary Lou Burg had worked, in various capacities, for commercial 
radio and television stations in Milwaukee, Wisconsin and, at the time of 
her appointment, had been serving as Deputy Chairman of the 
Democratic National Committee, a post she had held since 1972. 

Clarence L. James, Jr., a lawyer, served from 1968 through 1971 as 
Chief Counsel and later as Director of Law for the City of Cleveland. In 
1976 he served as California State Deputy Coordinator for the Carter 
campaign. When appointed, he was engaged in the private practice of 
law. 

Frances Garcia, a Certified Public Accountant with Arthur Ander- 
sen & Co., one of the "Big Eight" accounting firms, had been active in 
civic affairs in her home state of Texas. 

Senate confirmation of the appointments, on October 27, 1977, was 
without objection and the swearing-in of the Commissioners was held on 
November 10, 1977. The Tribunal held its first organizational meeting 
on December 1, 1977. 

For the purpose of introducing the parties to the new Com- 
missioners, the CRT held three days of orientation hearings on 
December 6 through 8, 1977." Interested parties appeared and provided 
overviews of their industries and operations to the CRT." 

68. A three-volume transcript of the orientation hearings exists. Tribunal 
documents are not assigned a docket number or other Identification beyond 
the caption of the proceedings, e.g. "Orientation Hearings;" "Public Broad- 
casting Rate Proceedings;" and so forth. 

69. Those appearing. In order of appearance, were ASCAP; SESAC; the American 
Guild of Authors and Composers; the National Music Publishers Association; 
the Recording Industry Association of America; National Cable Television 
Association and others; sports organizations Including professional baseball, 
basketball and hockey; the Copyright Office; the FCC; the National Association 
of Broadcasters; jukebox operators, represented by the AMOA, and jukebox 
manufacturers; BMI; public broadcasting: and the Motion Picture Association 
of America. 
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Shortly thereafter, the Tribunal began its public broadcasting rate 
proceedings. 

A NARRATIVE CHRONOLOGY OF THE PUBLIC 
BROADCASTING RATE PROCEEDINGS 

Pre-Hearing Proceedings 

The 1976 Copyright Act directed copyright owners and public 
broadcasting entities to negotiate in good faith and cooperate fully with 
the Tribunal to reach reasonable and expeditious results. The Act en- 
couraged voluntary negotiation of a license agreement which would 
supercede any Tribunal determination." In fact, unsuccessful 
negotiations for a voluntary license agreement had occurred from time to 
time over the decade prior to enactment of the new law." 

In February 1977, soon after enactment of the new law, ASCAP 
and public broadcasting agreed to try to reach a voluntary license agree- 
ment which would make a Tribunal determination unnecessary." A 
series of meetings was held in March and April 1977. Little progress was 
made. 

As the statutory deadline for the President's nomination of Tribunal 
Commissioners—April 19, 1977—came and went, it became apparent 
that the Tribunal proceedings would be delayed. At about that time, the 
public broadcasters and ASCAP were able to reach written agreement 
on certain matters. That agreement, however, was to become a matter of 
dispute almost immediately." 

70. 17 U.S.C. §118 (b) (1976). 
71. Hearings on H.R. 2223 Before the Subcomm. on Courts, Civil Liberties and the 

Administration of Justice of the House Comm. on the Judiciary, 94th Cong., 1st 
Sess. 927 ff. (1975); Korman, Performance Rights in Music Under Sections 110 
and 118 ot the 1976 Copyright Act. 22 N.Y.L.S.L. Rev. 521, 537-544 (1977). 

72. Public broadcasting formed a "Public Broadcasting Copyright Project" to 
negotiate with copyright owners. Eugene Alelnli<off, an attorney who had 
previously served public broadcasting as counsel In negotiations with ASCAP, 
was Director of the Project and acted as principal. He was joined by the 
Associate General Counsel of PBS, Eric Smith, who served as counsel to the 
Project, and others. Public broadcasting also retained Alan Latman to serve as 
counsel in Tribunal proceedings. ASCAP was represented by its President, 
Stanley Adams, Managing Director, Paul Marks, and Chief Economist and 
Director of Special Projects, Dr. Paul Pagan, among others. The authors 
served as counsel to ASCAP. 

73. Through an exchange of letters dated April 29, and May 27, 1977. public 
broadcasting and ASCAP agreed that any license would commence on 
January 1, 1978, whether reached by voluntary agreement or by Tribunal 
determination. When ASCAP filed those letters in the Copyright Office as a 
"voluntary license agreement" pursuant to 17 U.S.C. §118 (b) (2) (1976) and 37 
CFR §201.9 (1977), public broadcasting objected, saying the correspondence 
did not constitute an agreement and that the statutory timetable would govern. 
The dispute is as yet unresolved. 
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The negotiations continued through the summer and fall of 1977. At 
one point, ASCAP and BMI were negotiating jointly with public broad- 
casting.'* However, as the year ended, and the CRT was formed and 
began operations, it became apparent that ASCAP and the public broad- 
casters were too far apart to reach agreement on rates and terms. Both 
sides professed a desire to avoid a Tribunal proceeding. But the likeli- 
hood of a Tribunal proceeding grew. 

A Tribunal proceeding had advantages and disadvantages to both 
sides. Public broadcasting is an industry whose expenditures are closely 
examined by Congress, which makes appropriations for its operations, 
by foundations and corporations which sponsor its programs, by state 
governmental authorities such as school boards, which also support its 
local programming, and even by members of the general public, many of 
whom make individual contributions. 

From public broadcasting's point of view, then, the amount of every 
expenditure must be justified, even when that expenditure is clearly 
necessary—as is the case with the payment for copyrighted music under 
the new copyright law. An advantage of a Tribunal proceeding for public 
broadcasting was that the fees it would pay to copyright owners would 
have been determined as reasonable by a governmental body, an indepen- 
dent third party. The expenditure would, therefore, be immune from at- 
tack or criticism, unlike a voluntary agreement. On the other hand, the 
danger for public broadcasting was that the CRT would grant copyright 
owners an amount greater than public broadcasting could obtain in a 
voluntary arrangement. 

From ASCAP's point of view, there were similar advantages and 
disadvantages to a Tribunal proceeding. ASCAP has always believed 
that voluntary negotiation is the best way to arrive at a license agree- 
ment. Of course, ASCAP agreements, since 1950, have been worked out 
against the background of the rate-making machinery of the Amended 
Final Judgment. However, the amounts paid by users have always been 
determined by voluntary negotiations and never by the court. The 
Society's members found unattractive the notion that a third party, the 
CRT, would decide the value of their music to public broadcasting. 

Further, ASCAP had to consider the effect a CRT decision might 
have on pending judicial proceedings involving commercial broad- 
casters." Negotiations were in progress with the commercial radio and 
television broadcasting stations. Litigation was pending concerning net- 

74. 17 U.S.C. §118 (b) allows copyright owners or their representatives jointly to 
negotiate and agree on voluntary license agreements, notwithstanding the 
provisions of the antitrust laws. 

75. U.S. V. ASCAP—Application of Berkshire Broadcasting Co., Inc., (Civ. Action 
No. 13-95, S.O.N.Y., March 14, 1950). The proceeding was started In March, 
1977. 
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work television.'* An unfavorable decision could have repercussions in 
the commercial world. A favorable Tribunal decision could assist 
ASCAP in dealing with other users and might even produce more money 
than ASCAP would have accepted in a voluntary agreement. 

ASCAP believed it had more to lose from an adverse Tribunal deci- 
sion than did public broadcasting. For public broadcasting, all that was 
involved was a relatively small sum of money. For ASCAP, much larger 
sums, and some vital principles, were at risk. 

Following the statutory timetable, the Tribunal published notice of 
initiation of the public broadcasting rate proceedings in the Federal 
Register on December 8, 1977." The notice scheduled hearings for 
Janury 30 and 31, 1978. 

After the notice was published, an initial meeting to discuss hearing 
procedures with the parties was held at the Tribunal's office on 
December 19, 1977. Public broadcasting's representatives stated that 
voluntary agreements had very recently been reached with the other two 
performing right organizations, BMI and SESAC, but were not yet in 
final form. The law allows the CRT to consider "the rates for com- 
parable circumstances under [negotiated] voluntary license agree- 
ments."" The public broadcasters stated that the BMI and SESAC 
agreements, when in final form, would be the basis for their proposed 
ASCAP fees. Therefore, they suggested a postponement of the hearings 
to enable the BMI and SESAC agreements to be drafted and signed. 
ASCAP did not object and the Tribunal reluctantly agreed to a post- 
ponement. The hearings were eventually scheduled for the first week in 
March." 

The type of proceeding the Tribunal would conduct was discussed at 
the December 19 meeting. Chairman Brennan, speaking on behalf of the 
Tribunal, thought the proceeding should be the type envisioned by the 
Administrative Procedure Act, including witnesses and cross- 
examination. He invited comments from both sides. 

The question of "prehearing discovery" was also discussed. ASCAP 
submitted a list describing data it sought from public broadcasting and 
offered to furnish data to public broadcasting. A schedule for submission 
of prehearing statements was set, in essence requiring each side to submit 
its statement at least a week before the commencement of the 
proceedings. 

Throughout January and February, 1978, ASCAP and public 
broadcasting engaged in limited "discovery," through an exchange of 

76. CBS V. ASCAP, 400 F.Supp. 737 (S.D.N.Y. 1975). revd. 562 F.2d 130 (2d Cir. 
1977), cert, granted U.S. (October 3, 1978). 

77. 42 FR 62019 (1977). 
78. 17 U.S.C. «)118 (b) (3) (1976). 
79. 43 FR 1581 (1978). 
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documents. The "discovery" was not as thorough as the usual judicial 
pre-trial discovery, due, at least in part, to the tight time schedule im- 
posed upon the Tribunal by the statute. 

On January 13, 1978, public broadcasting advised the Tribunal of its 
views on hearing procedures. They differentiated between a "legislative" 
or "rulemaking" hearing on the one hand and an "adversary" or "ad- 
judicatory" hearing on the other. The former would consist of presenta- 
tion of statements by each side and questioning only by Commissioners. 
There would be no cross-examination or application of courtroom 
procedures. The "adversary" type of hearing, on the other hand, would 
proceed very much like a trial, allowing cross-examination. Public 
broadcasting favored the "rulemaking" type of proceeding, arguing that 
an "adversary trial" might prejudice the rights of others." 

ASCAP replied on February 6, 1978, favoring the "adversary" 
proceeding at which full cross-examination of witnesses would be possi- 
ble. ASCAP said such a hearing would not prejudice the rights of others 
because its proposal of license rates and terms would be relevant only to 
the ASCAP repertory." 

Public broadcasting responded to ASCAP's views on February 10, 
1978, and argued that a two-party adversary proceeding with ASCAP 
followed by separate proceedings for all other aspects of the compulsory 
license, would be "completely inconsistent with the guiding principles of 
Section 118." They suggested a further conference with the Tribunal." 

Accordingly, on February 17, 1978, Chairman Brennan met with 
counsel for ASCAP and public broadcasting and reported that the CRT 
had come to a number of conclusions about the proceedings: First, volun- 
tary agreements which had been reached with other parties could be 
presented to the Tribunal and explained by the parties who had reached 
the agreements. Second, the parties before the Tribunal for a determina- 
tion of license fees would then present their cases, with the copyright 
owners to go first, followed by public broadcasting. The CRT agreed 
with ASCAP that individual presentations by each copyright owner 
appearing should be made. (Public broadcasting strenuously objected to 
this point.") Third, the proceedings would be a hybrid between "ad- 
judicatory" and "rulemaking" proceedings and witnesses could either 
read statements or be examined by counsel, as each party preferred. In 
either case, there would be full cross-examination by parties and Com- 
missioners. Dates for submission of witness lists were discussed. Fourth, 
the record would be kept open for further testimony and submission of 
statements for a limited time after the conclusion of the hearings. 

80. Letter of Alan Latman to CRT. January 13, 1978. 
81. Letter ot Bernard Korman to CRT, February 6, 1978. 
82. Letter of Alan Latman to CRT, February 10, 1978. 
83. Letter of Alan Latman to CRT, February 21, 1978. 
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Although preheating statements were not due until February 28, 
1978, public broadcasting submitted its prehearing statement on 
February 17, 1978"; ASCAP's was submitted on February 28, 1978." 

The positions taken in the prehearing statements showed the parties 
to be very far apart indeed. Public broadcasting urged that the volun- 
tarily negotiated license agreements it had reached with others in the 
music field be the model for the ASCAP license." Basically, those 
agreements were as follows: 

SESAC was to receive "a general license fee" of $50,000 per year 
for both performing and recording rights. That amount was to be ad- 
justed based upon an increase or decrease in the number of public broad- 
casting stations. The $50,000 payment was "a guaranteed amount" 
against a schedule of "per composition" fees for certain types of uses of 
each composition performed on national programs only. This schedule 
was identical to the schedule proposed for ASCAP, which we describe 
below." 

BMI which, like ASCAP, licenses only performing rights, was to 
receive an initial payment of $250,000 for 1978. Thereafter, BMI's 
license fee was to be adjusted annually. BMI was to receive the same 
proportion of public broadcasting's total payments for music as its share 
of performances on certain national programs." The adjustment com- 
putation was to be based on a "per composition" schedule similar but not 
identical to the one appended to the SESAC agreement and proposed for 
ASCAP. 

Synchronization rights and recording rights licensed through the 
Harry Fox Agency were also to be paid on the basis of a "per com- 
position" schedule of fees, but only for national programs." 

The public broadcasting proposal for an ASCAP license fee was 
unique: a form of license which came to be called the "per composition" 
license. 

Public broadcasting proposed payment to ASCAP of specific fees 
for specific types of performances—e.g., $100 for a "feature" perfor- 
mance. However, most performances would not earn any fee—rather, 
payment was to be made only once for a given composition in a given 
program. Payment was to be made for a compositon only when it was 
first included in a national public broadcasting program—what the 

84. Public Broadcasting Copyright Project, Statement of Position Before the 
Copyright Royalty Tribunal, February 17. 1978. 

85. Statement of the American Society of Composers, Authors and Publishers, 
February 28, 1978. 

86. Public Broadcasting Copyright Project Statement, supra, n. 84, at 6. The 
agreements were for five-year terms beginning January 1, 1978. 

87. Id. 
88. Id., at 8. 
89. Id., at 7. 
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public broadcasters referred to later as "entry into the system." That 
payment would authorize all subsequent performances of the musical 
composition in that program, whether the program was broadcast as a 
national network program or merely as a local station program. 

Thus, payment was to be made only for a program carried on the 
national PBS or NPR network. No payment was to be made for any per- 
formance in a local program broadcast by a local station, even though 
the license would extend to and authorize all local performances." 

Public broadcasting estimated the total payment for all music per- 
forming and recording rights under its proposal to be in the order of 
$750,000.»' Its estimated payment to ASCAP was about $400,000. 

ASCAP rejected public broadcasting's "per composition" approach 
as essentially unfair and in conflict with the mandate of the new copy- 
right law. Further, ASCAP said, and contrary to public broadcasting's 
representation, the SESAC and BMI agreements were not really licenses 
on a "per composition" basis at all: the SESAC "guarantee" was in fact 
a flat rate because public broadcasting's data showed that SESAC's per- 
formances on national programs would earn virtually nothing under the 
per composition schedule. And the BMI annual "adjustment" meant 
that the BMI agreement was really a one-year rather than a five-year 
agreement. The BMI license was, said ASCAP, a way for BMI to avoid 
the burden of a CRT hearing, and still reap benefits should ASCAP be 
awarded substantially greater fees than public broadcasting had 
offered." 

ASCAP argued for a "blanket" license in two senses: first, 
"blanket" in the sense of giving access to the entire ASCAP repertory; 
and second, "blanket" in the sense of a single reasonable fee to be deter- 
mined by the Tribunal." ASCAP noted that public and commercial 
broadcasting were substantially similar for music licensing purposes, and 
suggested that the approach used in commercial broadcasting be used 
here. That approach would be a license fee based on a percentage of the 
broadcaster's revenue." 

ASCAP proposed that the fee be the same effective percentage as 
the commercial broadcasters had agreed to. However, given the special 
role of public broadcasting in American society, ASCAP expressed its 
willingness to offer a discount, at least for the initial license term. The 
amount of that discount was not specified in the prehearing statement. 
ASCAP indicated the discount would be consistent with discounts the 
Society understood were made by some other suppliers to public broad- 

90. Id., at 3-4. 9-12. 
91. Id., at 12. 
92. ASCAP Statement, supra, n. 85, at 5, 11-19. 
93. Id., at 5. 
94. Id., at 34-51. 
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casting. Application of the ASCAP revenue formula would have resulted 
in an initial payment by public broadcasting of about $3.6 million for 
1978, based on 1976 revenue data, less the unspecified discount." 

The parties submitted witness lists to the Tribunal on March 1, 
1978, completed an exchange of information thereafter, and on March 7, 
1978, the Tribunal hearings began. 

The Hearings 

The Tribunal's hearings began on March 7, 1978 and ran for six full 
days.** As its first order of business, the Tribunal adopted "temporary" 
rules for the conduct of the hearings. The rules detailed the "adversary" 
type of hearings the Tribunal had previously decided it would conduct.*" 
Under the rules, the Tribunal first afforded an opportunity to public 
broadcasting and copyright owners to explain the provisions of their 
voluntary agreements." 

Almost immediately, sharply differing views between public broad- 
casters and copyright owners emerged. Testifying first for the public 
broadcasters, Eugene Aleinikoff stated that the SESAC agreement was 
on the same "per composition" basis as public broadcasting's proposal 
for ASCAP music, and that the "per composition" fees had been 
"negotiated" with SESAC." 

SESAC's Vice President and General Counsel, Albert F. Cian- 
cimino, promptly asked to be heard. He stated that the SESAC agree- 
ment did not include a "negotiated per composition" fee."" Rather, he 
said, SESAC had simply agreed to a $50,000 annual payment and the 
"per composition" schedule had been made part of the agreement only 
because the public broadcasters had wanted it. It was academic to 
SESAC, which had arrived at the $50,000 fee by its own route: that was 

95. Id., at 9-11. 
96. The transcript of the hearings Is embodied in six volumes, one for each day of 

hearings. They are captioned "Public Broadcasting Rate Proceedings," and 
will be referred to hereinafter by volume and page number. Thus, "Tr. IV-22" 
refers to transcript volume IV (the fourth day), page 22. Since the transcript 
was not printed, neither the parties nor the CRT corrected it for typographical 
and other errors. 

97. Tr. 1-4-5. 
98. Testimony, not relevant here, was also presented concerning the recording 

and synchronization license between public broadcasting and the Harry Fox 
Agency, Inc. It should be noted that public broadcasting claimed the Fox 
license was also relevant for determination of ASCAP fees, a point ASCAP 
strongly contested, noting two different rights were involved. The CRT ul- 
timately determined that ASCAP's view was correct. 

99. Tr. 1-26-27. 
100. Tr. 1-53-54. 
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the amount public broadcasting would pay at SESAC's commercial 
broadcasting license rates, less a 50% discount."" 

Having heard descriptions of the voluntary agreements,"" and the 
different meanings attached to the SESAC agreement, the CRT next 
considered an appropriate license for performance of ASCAP music. 

ASCAP's first witness was Bernard Korman, the Society's General 
Counsel. Mr. Korman's testimony concerned the way musical perform- 
ing rights were licensed throughout the world, the difficulties with the 
public broadcasters' approach, and the advantages of the blanket license 
ASCAP proposed. He suggested the public broadcasters "per com- 
position" approach had no precedent in music performing right licensing 
and was unreasonable in its structure and in the total license fees it would 
produce."" 

The second day of the hearings, March 8, 1978, included testimony 
on behalf of ASCAP by Morton Gould and Joseph Raposo. 

Mr. Gould, a member of the ASCAP Board of Directors and a 
noted "serious music" composer and conductor,' explained to the 
Tribunal what is entailed in composing music for television programs."^ 
Mr. Raposo, the first musical director for "Sesame Street" and "The 
Electric Company," explained the particular craft necessary for writing 
music for the children's programs which, he stressed, were so important 
to public broadcasting."" 

Testimony on the third day of hearings, March 9, 1978, was 
presented by four more ASCAP witnesses. 

The first, Sam Pottle, was the current musical director for "Sesame 
Street." Mr. Pottle explained the financial arrangements involved in 
writing music for public broadcasting children's programs."^ 

Next, Stuart Pope, a member of ASCAP's Board of Directors and 
President and Managing Director of Boosey and Hawkes, Inc., a major 
music publisher in the "serious music" field, gave the Tribunal some 
facts about music publishing. He explained the problems inherent in try- 
ing to value individual musical compositions."" Each of ASCAP's writer 
and publisher witnesses was familiar with the public broadcasting 
proposal and explained why he thought it unfair. 

ASCAP next presented Dr. Paul Pagan, its Chief Economist and 
Director of Special Projects. Dr. Pagan offered an economic analysis of 

101. Tr. I-5S. 
102. No representative of BMI testified concerning the public broadcasting-BMI 

agreement. 
103. Tr. 1-83-148. 
104. Tr. 11-33-73. 
105. Tr. 11-73-121. 
106. Tr. III-3-26. 
107. Tr. ill-26-43. 
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the public broadcasting industry and explained ASCAP's operations, in- 
cluding both licensing and distribution of license fees to members. He 
also analyzed the specifics of the public broadcasters' proposal and of 
ASCAP's proposal."" 

Paul Marks, ASCAP's Managing Director, closed out the day's 
testimony. Mr. Marks strongly attacked the public broadcasters' 
proposal, calling it "offensive and demeaning"—"offensive" because it 
misportrayed the nature of the BMI and SESAC agreements, and "de- 
meaning" because the proposal bore little relation to the value of music 
to public broadcast!ng.'~ 

ASCAP's final witness testified on the fourth day of hearings, 
March 13, 1978. He was Robert R. Nathan, President of Robert R. 
Nathan Associates, Inc., consulting economists. Mr. Nathan offered a 
further economic analysis of the public broadcasting industry and the 
proposed licenses.'"* 

The hearings continued with the public broadcasting presentation. 
To suit the convenience of their witnesses, the testimony of some public 
broadcasting witnesses was interrupted to allow others to testify. 

Public broadcasting's first witness was Eugene Aleinikoff, Director 
of the Public Broadcasting Copyright Project. Mr. Aleinikoffs 
testimony, which was interrupted several times, summarized the public 
broadcasting proposal, and responded to some points made by ASCAP 
witnesses.'" 

Public broadcasting also presented testimony by Betty Cope, Presi- 
dent and General Manager of WVIZ-TV, the public television station in 
Cleveland, Ohio. Ms. Cope explained the operations of an average public 
broadcasting television station."* She was followed by Kenneth Cox, a 
member of the Board of Directors of NPR. Mr. Cox discussed the 
operations and economic circumstances of public radio in the United 
States.'" 

The fifth day of the Tribunal's proceedings, March 14, 1978, saw 
further testimony from Mr. Aleinikoff."* In addition, the public broad- 
casters presented Dr. William Baumol, Professor of Economics at 
Princeton University. Dr. Baumol offered an economic analysis of the 
public broadcasters' proposal, and argued for the reasonableness of its 
results. He said he was responsible for the "overall logic" of the 
proposal. He was not prepared to discuss details."' 

108. Tr. 111-46-131. 
109. Tr. 111-132-170. 
110. Tr. IV-3-50. 
111. Tr. IV-73-106. V-11-45. 102-124. 
112. Tr. IV-111-132. 
113. Tr. IV-132-162. 
114. Tr. V-11-45, 102-124. 
115. Tr. V-45-102. 
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Also testifying was David Ives, President of the WGBH Educational 
Foundation in Boston, which operates two public television stations and 
one public radio station, and Chairman of the Public Broadcasting Copy- 
right Project. Mr. Ives described the operations of a major public televi- 
sion station.'" 

In the final day of the Tribunal's hearings, March 15, 1978, Eric 
Smith, Associate General Counsel of the Public Broadcasting Service 
and Counsel for the Public Broadcasting Copyright Project, discussed 
the public broadcasters' license fee proposal in some detail. He also fur- 
nished details Dr. Baumol had said he could not furnish.'" Thereafter, at 
the request of members of the Tribunal, Mr. Korman was recalled and 
additional questions put to him."* 

The presentation of the testimony of all witnesses generally followed 
the same format. First, the witness would give direct testimony either 
elicited by examination by counsel, in the case of the ASCAP witnesses, 
or through the presentation of a prepared statement, in the case of most 
public broadcasting witnesses. Members of the Tribunal would then ex- 
amine the witnesses, followed by cross-examination by counsel for the 
opposing party. Continued examination by Commissioners after cross- 
examination was frequent, as was redirect examination. 

During the hearings, the issues for CRT resolution emerged and 
were narrowed. They were: 

1. The form of the license. ASCAP advocated a single blanket 
license fee. Public broadcasting advocated its "per composition" license 
fee: specific payments would be made only for first performances, and 
only on national programs. This issue was tied to: 

2. The scope of the license. ASCAP's proposal covered only music 
in the ASCAP repertory. Public broadcasting's proposal was intended to 
cover not just the ASCAP repertory, but also any other copyrighted 
music of copyright owners unaffiliated with any performing right licens- 
ing organization. ASCAP elicited testimony that, with the exception of 
one unaffiliated publisher which submitted a claim to the Tribunal by 
letter"" no unaffiliated owners were known. 

3. The applicability of the voluntary license agreements. ASCAP 
claimed that the BMI agreement was not helpful because it was only a 
one year agreement on the fee. The fee for the next four years would turn 
on the outcome of these proceedings. The SESAC agreement, ASCAP 

116. Tr. V-125-195. 
117. Tr. VI-3-69, 94-141. 
118. Tr. VI-141-153. Representatives of the American Council on Education and the 

Intercollegiate Broadcasting System also testified on the sixth day of hearings 
concerning license rates and terms for non-NPR college radio stations. Tr. VI- 
70-93. The CRT treated such stations on a different basis from NPR stations In 
its decision. 

119. The Italian Book Corporation. 
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contended, did not support the "per composition" approach; it did sup- 
port the ASCAP concept of basing the fee on the commercial broad- 
casters' fees and allowing a discount. The Fox license was simply irrele- 
vant because it dealt with a very different right—the recording right. 
Public broadcasting thought all three voluntary agreements were of great 
value in determining rates and terms for ASCAP. 

4. The licensing procedure. ASCAP asked that the license terms be 
expressly extended to, and license fees be separately paid by, each in- 
dividual public broadcasting network or station. Public broadcasting 
asked that one payment be made for all entities that are part of the PBS 
and NPR systems. 

5. The license rate formula. ASCAP believed a fee based on 
revenues was appropriate, analogous to the license fee paid by commer- 
cial broadcasters. The rate for the public broadcasting fee would be the 
same effective percentage of gross revenues as commercial broadcasters 
paid, but with a discount for public broadcasting. Public broadcasting 
stayed throughout the hearings with its "per composition" rate schedule. 

6. The amount of license fees to be paid. ASCAP's formula would 
result in a figure for 1978 of about $3.6 million (based on 1976 data, the 
latest then available) which, when reduced by the discount of 50% which 
had been suggested during the hearings, resulted in a fee of about $1.8 
million. Public broadcasting sought payment to ASCAP limited to about 
$400 thousand. 

Post-Hearing Proceedings 

After the conclusion of the hearings, ASCAP and the public broad- 
casters met on March 29, 1978 in a final attempt to reach a voluntary 
agreement. However, the parties were still too far apart, and it became 
apparent that a Tribunal determination was inevitable. 

Accordingly, the parties submitted post-hearing statements to the 
Tribunal on April 10, 1978.'" The public broadcasting statement made 
no changes in the public broadcaster's proposal. ASCAP formally 
modified its proposal by including a discount from the equivalent of its 
commercial license rates which would be a 50% discount for 1978. The 
discount would be reduced each year, to 20% by the end of the license 
term, 1982. The dollar figures, thus, remained the same—public broad- 
casting would pay about $400,000 for 1978, while ASCAP proposed 
about $1.8 million for that year. 

Under the rules of the proceeding, all evidentiary materials were to 

120. Public Broadcasting Copyright Project Post-Hearing Statement on Music and 
Supplementary Evidentiary Materials, April 10. 1978; Post-Hearing Statement 
of the American Society of Composers, Authors and Publishers, April 10,1978. 
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be submitted by April 10, 1978. Thereafter, the parties could submit 
reply statements no later than April 14, 1978. These were not to include 
any new evidentiary material. On April 14, 1978, the All-Industry Televi- 
sion Station Music License Committee—the negotiating body for the 
local (as distinguished from network) commercial television broadcast- 
ing industry—submitted a statement to the CRT attacking ASCAP's 
position and asserting that commercial broadcasters were not happy with 
ASCAP's revenue-based licenses."' ASCAP asked for permission to 
reply to this statement,'" and subsequently filed a reply which offered 
proof that the commercial stations had been well satisfied with the 
license when it was worked out in 1969 and again five years later when, in 
1973, they chose not to exercise their right of termination; instead they 
let their agreements run for another four years, through 1977."* 

Post-hearing reply statements were submitted by both sides on April 
14, 1978.'" Public broadcasting later objected to certain material in- 
cluded in ASCAP's post-hearing reply statement as being new eviden- 
tiary matter.'" 

On May 4, 1978, the Tribunal held a public hearing to discuss the 
issues before it."* The Tribunal dealt with approximately 40 different 
issues which were raised during the course of the hearings and in the par- 
ties' statements. The most significant conclusion reached was the rejec- 
tion of the public broadcasters' proposal for fees based on "per com- 
position" rates. The Commissioners agreed that a blanket license for the 
ASCAP repertory, with a fee not related to actual performances, was the 
better and proper approach. 

The question of the formula to be adopted was unresolved. Com- 
missioner Burg asked the parties for comments on a formula based on 
market population. The parties filed comments on May 11, 1978.'" 
ASCAP opposed that approach; public broadcasting thought it might be 
"useful." 

Commissioners Garcia and James had come out strongly at the 
May 4th hearing for a revenue-based formula. One of public broadcast- 
ing's objections to that approach was that a true, nonduplicated revenue 
figure would be difTicult to obtain. Commissioner Garcia, with ap- 
propriate notice to all parties, met with representatives of public broad- 

121. Letter of Leslie G. Arries, Jr. to CRT, April 14, 1978. 
122. Letter of Bernard Korman to CRT, April 17, 1978. 
123. Letter of Bernard Korman to CRT, April 25, 1978. 
124. Public Broadcasting Copyright Project, Supplementary Post-Hearing State- 

ment on Music, April 14, 1978; Post-Hearing Reply Statement of the American 
Society of Composers. Authors and Publishers. April 14, 1978. 

125. Letter of Alan Latman to CRT. April 20, 1978. 
126. Transcript of Hearing, May 4, 1978. 
127. Letter of Bernard Korman to CRT, May 11. 1978; Letter of Eric Smith and 

Ernest Sanchez to CRT, May 12. 1978. 

Communications and the Law   37 



199 

BERNARD KORMAN AND I. FRED KOENIGSBERQ 

casting to investigate public broadcasting's claim that there were signifi- 
cant problems inherent in that approach. 

The Tribunal held another hearing on May 31, 1978'" at which the 
Tribunal voted on whether to adopt a revenue-based approach. Three 
Commissioners, Chairman Brennan, and Commissioners Garcia and 
James, concluded that the revenue-based approach was appropriate; 
Commissioners Burg and Coulter disagreed. Commissioner Garcia then 
advanced a revenue-based approach that would have resulted in 
payments of approximately $1,380,000 for calendar year 1978. The par- 
ties were asked to comment on that approach and did so on June 2, 
1978.'" On that same day, at the request of the Tribunal and on notice to 
public broadcasting, ASCAP representatives met with Commissioners 
Garcia, Coulter and James to discuss technical aspects of a revenue- 
based approach—e.g., how to exclude "duplicated revenues" in applying 
a percentage rate to the revenues of a station or network. 

The June 2 public broadcasting comments were a breakthrough: the 
public broadcasters abandoned their "per composition" fee approach, 
and instead suggested a flat blanket license fee of $750,000 per year. 

The CRT discussion of issues at the May 4 and 31 hearings and the 
parties' comments had, in the Commissioners' view, settled most of the 
major issues: 

• The fee would be one blanket fee, not the total of "per com- 
position" fees; 

• The license for the ASCAP repertory would be separate from 
any other; 

• The voluntary agreements with BMI and Fox were of no value 
and the SESAC agreement of very limited value; 

• ASCAP had agreed to combined reporting and payment for all 
PBS and NPR networks and stations. 

What remained, then, were the issues of the license fee formula and 
amount. ASCAP asked for a revenue-based fee which would reflect both 
growth and inflation, and result in payment of about $1.8 million for 
1978. Public broadcasting countered with a proposal of a flat fee of 
$750,000 that would not change over the five year license term to refiect 
either growth or inflation. 

On June 5, 1978 the Tribunal held its penultimate hearing."" The 
hearing included questioning of representatives of the parties concerning 
the license fee question. Commissioner Garcia proposed a revenue-based 
formula that would produce $1,283 million in calendar year 1978. Com- 

128. Transcript of Hearing, May 31. 1978. 
129. Letter of Eric Smith and Ernest Sanchez to CRT. June 2,1978; letter of Bernard 

Korman to CRT, June 2, 1978. 
130. Transcript of l-iearing, June 5, 1978. 
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missioner Burg proposed a flat fee of $1,224 million annually for the five 
years through 1982. Neither proposal commanded a majority of the 
members of the Tribunal. Commissioner Coulter then proposed a flat an- 
nual license fee, expressly derived from Commissioner Garcia's revenue 
formula, using the latest available figures (for fiscal year 1976), and sub- 
ject to adjustment for inflation. That fee would have been the $1,283 
million figure. This proposal carried the Tribunal, by a vote of three to 
two, supported by the Chairman and Commissioners Coulter and Burg, 
and opposed by Commissioners James and Garcia. 

The Tribunal held its final hearing on June 6, 1978.'" Chairman 
Brennan moved that Commissioner Coulter's proposal, adopted only the 
day before, be reconsidered and amended. In place of the figure to be 
determined by a revenue formula, the proposal inserted a flat fee of $ 1.25 
million for 1978, with annual adjustments for inflation. This proposal 
was adopted by a three to two vote. Chairman Brennan and Com- 
missioner Coulter and Burg in the majority, and Commissioners Garcia 
and James dissenting in favor of an explicit revenue basis. The Tribunal 
adopted the schedule of rates and terms which was then published in the 
Federal Register on June 8, 1978,"' the statutory deadline for Tribunal 
determination. 

THE TRIBUNAL'S DECISION 

A Summary of the Decision 

The Tribunal's decision contains both the regulations embodying 
the schedule of rates and terms for the use of ASCAP music by public 
broadcasting entities and, in accordance with the mandate of the 1976 
Copyright Act,"* an opinion expressing the reasons for the Tribunal's 
determination."* Commissioners Garcia and James filed a minority 
opinion."' 

The CRT decision first noted that it found congressional committee 
reports to be particularly helpful in making its determination."* It 
quoted with approval the Senate Report which states that Section 118 
"requires the payment of copyright royalties reflecting the fair value of 
the materials used,""' and the House Report language that Congress did 

131. Transcript of Hearing, June 6, 1978. 
132. 43 FR 25068 (1978). 
133. 17 U.S.C. §803 (b) (1976). 
134. Supra, n. 132, at 25068-25070. 
135. Id., at 25070. 
136. 43 FR 25068 (1978). 
137. S.Rep. No. 94-473, 94th Cong., 1st Sess. 101 (1975). 
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"not intend that owners of copyrighted material be required to subsidize 
public broadcasting.""* Noting the requirement in the legislative history 
that the Tribunal consider the "general public interest in encouraging the 
growth and development of public broadcasting," the Tribunal con- 
cluded that "the royalty payments required by the schedule will not have 
any significant impact upon the ability of noncommercial broadcasting 
to perform its function."'" In sum, the CRT was "impressed" by the 
special contributions to American life by public broadcasting, but con- 
cluded that both the Copyright Act and equity require that copyright 
owners receive reasonable compensation for the use of their works by 
public broadcasting.'*" 

Turning to the voluntary agreements, the CRT decided they were of 
"limited guidance in the disposition of the more important issues 
presented in [the public broadcasting] proceeding."'*' The Tribunal 
found the BMI agreement to be of no assistance in establishing a royalty 
schedule for ASCAP, for the reasons advanced by ASCAP.'*' The 
SESAC agreement was of assistance only "as a guide to the reasonable- 
ness of the payment to be made to ASCAP under the CRT schedule."'** 

The CRT decision next considered the question of an appropriate 
royalty payment, and reviewed the various formulas considered during 
the course of the hearings, including an annual flat payment, a fee based 
on market population or size of audience, formulas related to use of 
music, and formulas related to payments made by commercial broad- 
casters. The Tribunal also considered the licensing of commercial broad- 
casting in the United States and the licensing of foreign public broad- 
casting systems. It concluded "there is no one formula that provides the 
ideal solution, especially when the determination must be made within 
the framework of a statutory compulsory license."'** 

The CRT expressly rejected public broadcasting's "per com- 
position" approach, even though it had been withdrawn. It held the 
blanket license concept to be "the most suitable method for licensing 
public broadcasting."'** 

The Tribunal determined $1,250,000 to be a reasonable annual 
license fee for the right to perform music in the ASCAP repertory. That 
amount, the decision said, was not determined by the application of a 
particular formula. Rather, "the amount of the payment is approxi- 

138. H.Rep. No. 94-1476, 94th Cong., 1st Sess. 118 (1976). 
139. Supra, n. 136. 
140. Id. 
141. Id. 
142. Id., at 25068-25069. 
143. Id., at 25069. 
144. Id. 
145. Id. 
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mately what would have been produced by the application of several for- 
mulas explored by [the CRT] during its deliberations."'" 

ASCAP had asked that the fee set by the CRT be explicitly con- 
sidered as nonprejudicial to future proceedings, given the total lack of ex- 
perience in licensing public broadcasting through the compulsory license 
or otherwise, and the fact that this was the first experience for both the 
parties and the CRT in this type of rate-making. The Tribunal agreed, 
saying it "does not intend that the adoption of this schedule should 
preclude active consideration of alternative approaches in a future 
proceeding.""' 

The decision then dealt with other matters, including license fees for 
recording rights in music and for display rights in visual works.'" It also 
summarized the regulations to insure that public broadcasting would give 
proper notice to copyright owners or their representatives of perfor- 
mances.'" ASCAP and public broadcasting had no serious dispute over 
this aspect of the decision. 

The Tribunal then stated its belief "that it would be unfair to copy- 
right owners if the schedule did not make some provision for changes in 
the cost of living." It concluded that annual cost of living adjustments, 
based on the Consumer Price Index, were warranted.'" 

Finally, the Tribunal noted that it would be appropriate, and 
perhaps useful to Congress, if it presented to Congress on January 3, 
1980'" a report of its experience with the operation of Section 118.'" As 
the Chairman had observed during the hearings, such a report would ex- 
amine the question whether any compulsory license was necessary for 
public broadcasting.'" 

Commissioners James and Garcia filed a brief, one-paragraph dis- 
sent.'" They disagreed only with the basis for determining the license fee, 
stating their view that a revenue method, not a fiat rate, should be used. 
"The most logical bench mark" for a public broadcasting fee, they wrote, 
"was to compare it to the established industry practice of commercial 
broadcasting." They then concluded that "(t]he arguments that the 
revenue proposal would generate too much money for ASCAP is without 
merit in face of the legislative history."'" Since the majority decision did 
146. Id. 
147. Id. 
148. Id., at 25069-25070. 
149. Id., at 25070. 
150. Id. 
151. The date on which the Register of Copyrights is to report to Congress on the 

voluntary licensing of nondramatic literary works to public broadcasting 
stations. 17 U.S.C. §118 (e) (2) (1978). 

152. Supra, n. 150. 
153. Transcript of Hearing, May 4, 1978, 97-99. 
154. Supra, n. 150. 
155. Id. 
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not mention this argument, the minority was either responding to points 
made by public broadcasting or to issues raised in the CRT's 
deliberations. 

The schedule of rates and terms was embodied in a series of 
regulations'" appended to the decision.'" 

The Impact of the Decision on the Parties 

It seems safe to say that neither ASCAP nor the public broad- 
casting industry was entirely happy with the CRT's decision. 

From the public broadcasters' point of view, the major point they 
won was the Tribunal's refusal to use a revenue-based formula as the sole 
determinant of public broadcasting license fees. In all other significant 
aspects, the public broadcasters' arguments failed: 

• The Tribunal rejected their "per composition" fee approach and 
accepted ASCAP's arguments for the traditional blanket license ap- 
proach. 

• The Tribunal also accepted ASCAP's proposal that a deter- 
mination for the ASCAP repertory be made separate and apart from any 
other repertory. 

• The Tribunal rejected an unchanging flat fee. While the Tribunal 
did not agree with ASCAP that license fees should be tied to the public 
broadcasting industry's growth as measured by its revenues, it did accept 
ASCAP's argument that, at the very least, an inflation adjustment 
should be made annually. 

• Perhaps most significant from public broadcasting's point of 
view, and in terms of long-term economic impact, was the Tribunal's re- 
jection of the low range of license fees the public broadcasters sought. 
They had repeatedly stressed to the Tribunal the importance they put on 
the final dollar figure. At the outset of the proceedings, the public broad- 
casters had offered ASCAP a "per composition" license proposal which 
would have resulted, they said, in license fees of about $400,000 a year, 
the same amount offered as a blanket fee in voluntary negotiations. 
By the end of the proceedings, they had come up to a blanket fee of 
$750,000. ASCAP had sought a figure of about $1.8 million and had 
offered in voluntary negotiations to accept only $1 million for the first 
year, as part of an experimental agreement to be made on a without- 

156. 37 CFR §§304.1-304.14 (1978). The sections of relevance to the ASCAP 
schedule were §304.3, dealing with performance of ASCAP works by PBS. 
NPR and their stations, §304.10, dealing with the cost of living adjustment, and 
§304.14, dealing with the report to Congress. 

157. 43 FR 25070-25073 (1978). 
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prejudice basis. The Tribunal's decision thus came much closer to 
ASCAP's valuation of its repertory than to the public broadcasters'. 

From ASCAP's point of view, certain principles embodied in the 
decision are important: 

The CRT was unimpressed with public broadcasting's attempt to 
use the $250,000 fee voluntarily negotiated by BMI as a bench mark for 
determining a reasonable fee for ASCAP. 

The Tribunal's rejection of the public broadcasters' "per com- 
position" approach, and statement "that a blanket license is the most 
suitable method for licensing public broadcasting to perform musical 
works," is important to ASCAP (and BMI) in connection with a major 
antitrust action pending in the Supreme Court.*" In that case the CBS 
television network is seeking a so-called "per use" form of license from 
ASCAP, similar to the "per composition" form of license proposed by 
the public broadcasters. CBS argued successfully in the Second Circuit 
that ASCAP's blanket licensing of its television network is price-fixing, a 
per se violation of the antitrust laws. The CRT's determination that 
blanket licensing is the best method for licensing public broadcasting, 
and its rejection of the "per composition" approach, supports ASCAP's 
(and BMI's) position in the Supreme Court. A contrary CRT decision 
might have undermined to some extent ASCAP's position in the 
Supreme Court. 

Similarly, ASCAP has long maintained that license fees should 
fairly reflect economic circumstances as they change. In most cases 
license fees have reflected the user's growth. To some degree, the CRT 
decision takes account of changing conditions by its CPI adjustment. 

The Significance of the Decision for Future Proceedings 

Procedurally, the public broadcasting proceedings may prove to be 
the model for future proceedings to modify compulsory license fees."* 
The adversary type of hearing, allowing for cross-examination by the 
parties and questioning by Commissioners, seems to have been a success 
from the Tribunal's point of view. The CRT found it the best way of 
eliciting the facts necessary to render a decision. Indeed, the Tribunal 
used the same procedure in a subsequent proceeding dealing with the 
jukebox compulsory license."" 

158. CBS V. ASCAP. 400 F.Supp. 737 (S.D.N.Y. 1975), revd 562 F.2d 130 (2d CIr. 
1977), cert, granted U.S. (October 3, 1978). 

159. The CRT will modify the mechanical, cable, jukebox and public broadcasting 
compulsory license fees at various intervals. 17 U.S.C. §§118 (c), 804 (1976). 

160. In the matter of Access to Phonorecord Players (1978). See 43 FR 20513 
(1978). 
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In addition, the Tribunal's procedural model may be used elsewhere 
in the copyright world. The Copyright Office held a hearing on the com- 
pulsory license for mechanical reproductions of sound recordings, and 
the procedures for that hearing were very similar to the Tribunal's 
procedures during the public broadcasting proceedings."' Copyright Of- 
fice hearings held prior to the Tribunal's public broadcasting proceed- 
ings had been of the "legislative" type, with no cross-examination of 
witnesses by parties allowed.'" 

Substantively, the CRT's public broadcasting decision may have in- 
teresting implications for future Tribunal proceedings both in the public 
broadcasting area and in other areas. 

In comments made two months after the conclusion of the 
proceedings, Chairman Brennan revealed some of his thoughts on the 
matter, as well as those of his colleagues.'" 

The Chairman noted that the public broadcasting proceeding "was 
dominated by the contest between PBS and ASCAP," and "assumed 
greater significance because issues were presented which were highly rele- 
vant to current negotiations between commercial broadcasting and the 
performing right societies.'"" 

in the procedural area, the Chairman indicated the public broad- 
casting proceeding "established a number of procedural precedents.'"" 
The Chairman continued that all Commissioners found the "adversary" 
type of proceeding helpful: 

Although it was described as rulemaking, the par- 
ticipants were accorded the rights that they would have 
enjoyed in an adjudication proceeding. The parties were 
not only allowed to call witnesses, but were permitted to 
cross-examine witnesses. All the Commissioners found 
this procedure to be helpful and informative, and it is 
already apparent that the same format will be followed 
in future proceedings.'" 

The Chairman restated the CRT's view that royalty determinations 
should be made only on the basis of the record, and that neither the CRT 

161. Compulsory License for Making and Distributing Phonorecords (Copyright Of- 
fice Docket RM 77-3), 43 FR 44511 (1978), Hearings of November 28-29. 1978. 

162. E.g., Compulsory License for Cable Systems (Copyright Office Docket RM 77- 
2), Hearings of April 12 and 13, 1977; Recordation and Certification of Coin- 
Operated Phonorecord Players (Copyright Office Docket RM 77-4), Hearing of 
October 25, 1977. 

163. Remarks of Thomas C. Brennan to the Annual Meeting of the Section on Pat- 
ent, Trademark and Copyright Law of the American Bar Association, August 8, 
1978. 

164. Id., at 4. 
165. Id. 
166. Id., at 4-5. 
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nor the copyright system should subsidize the users of copyrighted 
materials for any "public interest" reasons."' 

Chairman Brennan then offered his personal view of the proceeding. 
He found as its main deficiency "the failure of the parties to develop a 
good record on the central issues," and blamed this in part on the CRTs 
lack of subpoena power.'" How the parties could have improved the 
record is not at all clear, given the limitations of time, the lack of formal 
pre-trial discovery and the absence of subpoena power. Certainly, both 
sides made strenuous efforts to present a full record. 

The Chairman thought the most difficult single issue was the ques- 
tion of a revenue-based formula for license fees.'** He said he was "sym- 
pathetic" to the revenue approach, "in part because of its use in 
American commercial broadcasting and by foreign public broadcast- 
ing," but concluded its use was not "feasible.""" His reasons again 
seemed to go to the record: 

In my view, the proponents of the revenue ap- 
proach failed in the testimony to adequately provide the 
necessary linkage between an increase in revenue and 
the value to PBS of the ASCAP catalog. Furthermore, 
no workable revenue formula was proposed.'" 

Again, it is not clear what more could have been done. The record 
was replete with explanations of the revenue basis for license fees. As 
Commissioners James and Garcia said in their dissent—and as Chair- 
man Brennan noted—the revenue approach was the licensing standard in 
the marketplace. Although the CRT decision included an express dis- 
claimer that any one formula was used, it is clear that the fee arrived at 
by the CRT for 1978 was initially proposed on the basis of a revenue ap- 
proach—it was the amount suggested for 1978 by Commissioner Gar- 
cia's revenue formula and the same amount suggested by Commissioner 
Coulter's revenue formula. 

In the long run the most significant result of this proceeding may 
well be the evidence that the Tribunal sees its mandate from Congress in 
terms of the constitutional purpose behind copyright: the promotion of 
the arts. The Tribunal considered its mandate to stem from the language 
in the legislative history which calls for "fair value" for the use of copy- 
righted works, without "subsidization" of the user of copyrighted 
materials. This attitude reflects the congressional intent in establishing 
the Tribunal which, as the CRT noted in its decision, is reflected in the 

167. Id., at 5. 
168. Id. 
169. Id. 
170. Id., at 6. 
171. Id. 
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legislative history. It also quiets some fears that copyright community 
may have had concerning the posture the CRT would take: there is no 
doubt that it recognizes the importance of supporting creators by grant- 
ing the most important kind of encouragement, economic reward. 

There is confusion in many minds about the underlying purpose of 
the copyright law. One finds users prone to quote from antitrust 
decisions of the Supreme Court adverse to corporate copyright owners, 
to the effect that "The copyright law, like the patent statutes, makes 
reward to the owner a secondary consideration."'" This suggests that the 
first consideration is the public's right of access to copyrighted material, 
which is often the result of a user's exploitation of copyrighted works for 
the user's economic benefit, and to the creator's detriment. 

Another, and we submit, better statement of the purpose of the 
copyright law is found in cases in which copyright owners prevail. This 
statement is to the effect that the public benefit is secured when the 
creator's economic interest is secured. Mr. Justice Reed put the idea suc- 
cinctly: 

The economic philosophy behind the clause em- 
powering Congress to grant patents and copyrights is 
the conviction that encouragement of individual effort 
by personal gain is the best way to advance public 
welfare through the talents of authors and inventors in 
"Science and useful Arts." Sacrificial days devoted to 
such creative activities deserve rewards commensurate 
with the services rendered.'" 

Based on the general approach taken by the CRT, that body seems 
to share the view of Mr. Justice Reed. 

CONCLUSION 

The public broadcasting proceeding raises sharply the question of 
the value of compulsory licensing generally. 

Congress enacted the compulsory license for public broadcasting 
because "the nature of public broadcasting does warrant special treat- 
ment in certain areas"—such as "the special nature of programming, the 
repeated use of programs, and, of course, limited financial resources.""* 
Public broadcasting wanted the compulsory license—the copyright 
owners did not. During the course of the proceedings, it became apparent 

172. United States v. Paramount Pictures, 334 U.S. 131, 158 (1948). 
173. Mazer v. Stein, 347 U.S. 201, 219 (1954), 
174. H.Rep. No. 94-1476. 94th Cong., 2d Sess., 117 (1978). 
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that, from public broadcasting's point of view, one issue had overriding 
importance: the amount of money to be paid in license fees. This, of 
course, is what the copyright owners had argued before Congress in op- 
posing the compulsory license—that the compulsory license was merely 
an attempt to get a cheap license. 

It is ironic that, at least for the first license term, the compulsory 
license had the opposite result. The Tribunal's decision is less favorable 
to public broadcasting than a voluntary license agreement would have 
been. The initial fees are 25% higher than the fees ASCAP offered to the 
public broadcasters under a voluntary arrangement. 

Further, one of the reasons public broadcasting repeatedly cited to 
Congress for a compulsory license was ease of recordkeeping. Yet the 
reporting requirements'" of the CRT decision are more burdensome for 
public broadcasting than voluntary licensing would have entailed. 

Thus, there is a serious question as to the value and effectiveness to 
public broadcasting of the compulsory license it fought so hard to get. 
The Tribunal has recognized that question and stated its intention to ex- 
amine it and make recommendations to Congress, perhaps for the 
elimination of the public broadcasting compulsory license. 

Similar problems may be seen in the other compulsory licenses 
enacted by the new law—the jukebox compulsory license and the cable 
television compulsory license. In those areas, procedural problems have 
arisen—the compulsory licenses which were thought to make acquisition 
of necessary rights simple for users of copyrighted works have had ex- 
actly the opposite effect. The recordkeeping, registration and filing re- 
quirements under the compulsory licenses arc far greater than would 
have been required under voluntary license agreements. 

In our society, the seizure of property without permission of the 
owner is repugnant—even more so when, as in the case of compulsory 
licensing, that seizure does not accomplish the end intended. The com- 
pulsory rate-making procedures under the first copyright statute, the 
Statute of Anne, were repealed twenty-nine years after enactment, for 
they had not been effective.'" It is not too late to learn from his- 
tory—and there is no need to wait twenty-nine years to do so. 

175. 37 CFR §§304.3 (e), 304.4 (c), 304.7 (e), 304.8 (d) and (e) (1978). 
176. Act. of 12 George II (1739), cited In H. Ransonn, The First Copyright Statute, 

107. n. 13 (1956). 
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MOTION PICTIIBE ASSOCIATION 
or AMERICA. INC. 

1600 EYE STREET, NORTHWEST 

WASHnraroN, D. C. zoooe 

April  23,   1979 

EDWARD COOrCM 
VtCK PRISIOCNT 

Dear Bruce: 

We ask that the attached Memorandum from the Motion 
Picture Association of America, Inc., proposing specific 
amendments to the General Revision of the Copyright Act 
(Public Law 94-553; 90 Stat. 2547) be included in the 
record of the Subcommittee's oversight hearing on the 
Copyright Act generally.  Attached to the Memorandum are 
drafts of three specific amendments labeled A, B, and C. 
No's. A and B are different legislative approaches to 
accomplish the same objective while C is a modification 
of that objective. 

Enclosure 

Bruce Lehman, Esquire 
Counsel 
House Subcommittee on Courts, 

Civil Liberties and 
Administration of Justice 

Suite 2137 
Rayburn House Office Building 
Washington, D.C.  20515 
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MOTION PICTURE ASSOCIATION 
or AMEHICA. INC. 

lOOO EYE STHEET, NOHTMWEST 

WASHXNOTON, D.C. 200O6 

COPYRIGHT ACT REVISION 

The Motion Picture Association of America, Inc., 

a trade association of the larger American producers of 

film and program material used by cable television systems, 

urges the revision of Sections 111(d)(3), lH(d)(5)(B), and 

116(c)(1) of the General Revision of the Copyright Act of 

1976 to eliminate those provisions which require a deduction 

from compulsory license fees of certain administrative ex- 

penses incurred by the Copyright Office and the Copyright 

Royalty Tribunal.  This deduction is patently unfair, unjust, 

and inequitable because it further Increases the subsidy 

which copyright owners are compelled to contribute to cable 

systems.  Moreover the operation deduction diminishes roy- 

alty payments which by congressional fiat have no meaningful 

relation to the market value of the program material used 

by cable systems.  Attached hereto are two proposed amend- 

ments (labeled A and B) that would accomplish that purpose. 
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JUSTIFICATION FOR AMENDMENT 

1.  The present language of the Act employs the 

phrases "after deducting the reasonable costs incurred by 

the Copyright Office" and "after deducting its reasonable 

administrative costs...."  We believe this language lends 

itself to imprecise and inaccurate interpretation of the 

specific costs which may be fairly and appropriately charg- 

ed to and deducted from the copyright pool.  The word 

"reasonable" itself may be variously interpreted according 

to the subjective view of the interpreter.  In the case of 

the Copyright Office particularly, where a large number of 

employees are engaged in many aspects of work related gen- 

erally to copyright matters, and indeed to certain aspects 

of work related to but not directly Involving specific ad- 

ministrative tasks dealing with the royalty pool, it is 

difficult to allocate fairly the salaries and other related 

costs to the various functions. 

We believe that Congress intended that the fore- 

going provisions should be narrowly interpreted in the con- 

text that it had already imposed extremely low royalty rates 

yielding minimum returns to copyright owners.  There is also 

reason to believe that, in the absence of more specific and 

restrictive language in the statute, administrators in the 



212 

Copyright Office will continue to interpret the Act as re- 

quiring administrative costs to be assessed as a' charge 

against copyright royalty funds. 

2.  The compulsory license established by Sec- 

tion 111 of the Act is a special privilege granted by the 

Congress for the benefit of cable television systems.  It 

gives cable systems the right to use copyrighted material 

broadcast by television stations without the permission of 

the owners of that material.  It denies the copyright owner 

control of his property that is retransmitted to cable sys- 

tems.  Copyright owners were compelled by Congress to make 

program material available to cable television systems and 

at a price fixed by Congress for use of the program.  Cable 

systems alone were made the beneficiaries of this policy. 

Other users of television program material must negotiate 

in the marketplace for what they can use and what they must 

pay for what they use. 

Certainly, Congress can justifiably contend that 

the grant of the compulsory license to cable was predicated 

upon the public interest based on the assumption that the 

public would benefit from the largess it granted to cable 

systems.  But, it should be noted that this special con- 

cession handed to cable television systems is at the ex- 

pense of the copyright owners.  In short. Congress 
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established a subsidy for cable but ordered the copyright 

owners to pay the subsidy. 

In essence, the creation of the Copyright Royalty 

Tribunal and the establishment of machinery in the Copyright 

Office to administer, collect, and disburse copyright pay- 

ments were mechanisms to permit cable systems to by-pass 

the marketplace and obtain program material that is essential 

to their operation. 

To add insult to injury, Congress through the pro- 

visions of Section 111 of the Copyright Act, imposed an ad- 

ditional burden on copyright owners by requiring them to 

bear the cost of what appears certain to be lengthy, complex, 

and expensive proceedings to be conducted by the Copyright 

Royalty Tribunal.  These expenses are additional to and over 

and above the costs of the administrative machinery, in- 

cluding personnel, in the Copyright Office that may be in- 

volved in collecting the copyright payments. 

Ironically, the cost of operating the administra- 

tive machinery must be paid by copyright owners from bargain 

royalty payments they are forced to accept from cable systems. 

Clearly, logic and fairness suggest that if any private party 

is to bear these administrative costs, it should be the bene- 

ficiary of the compulsory license — the cable systems. 



214 

As pointed out in (1) above, the statute estab- 

lishes no limit on the amount that may be deducted from the 

royalty fees which would otherwise be paid to copyright 

owners, nor does it provide a means by which the Copyright 

Office and the Copyright Royalty Tribunal can be required 

to justify the costs of their respective operations. 

We submit, therefore, that equity, fairness, and 

public policy require that copyright owners should not be 

compelled to bear the administrative costs that flow from 

the compulsory license requirement imposed upon them.  The 

license was imposed for the benefit of the cable systems 

and presumably for the public they serve.  We strongly be- 

lieve that if the public is in fact the ultimate beneficiary 

of this policy, the costs of administering the compulsory 

license is a proper charge against the public and should be 

paid from the general revenues of the Government. 

3.  If copyright owners are compelled to continue 

to bear the administrative costs of the compulsory license 

subsidy granted cable systems, the existing wide-open method 

of charging costs against the royalty payments should be 

subjected to reasonable restraint.  Congress could meet this 

objective by providing, through amendment to the Copyright 

Act, some meaningful assurances that the administrative 
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costs to be deducted from the royalty payments must be 

Justified through Congressional oversight now imposed 

upon all government agencies and specific monitoring by 

the appropriations process.  This could be accomplished 

by requiring the Copyright Office and the Copyright Roy- 

alty Tribunal to publicly justify in detail their expenses 

for this item to the appropriate committees of the Congress. 

An amendment (labeled C) that would accomplish this purpose 

is attached herewith. 
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A  BILL 

To amend the General Revision of the Copyright act, 
and for other purposes. 

Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress as- 
sembled, 

That this Act may be cited as the "Copyright Royalty 
Amendments of 1979". 

Section 1.  Section 111 (d) (3) of Public Law 94- 
553 (90 Stat. 2547) is amended as follows: 

That in the first sentence of said paragraph im- 
mediately after the words "The Register of Copyrights 
shall receive all fees deposited under this section" 
the following language is deleted: ",after deducting the 
reasonable costs incurred by the Copyright Office under 
this section ,"T 

Section 2.  Section 111 (d) (5) (B) of Public Law 
94-553 (90 Stat. 2547) is amended as follows: 

That in the second sentence of said paragraph im- 
mediately after the words and phrases "If the Tribunal 
determines that no such controversy exists, it shall" 
the following language is deleted: ",after deducting its 
reasonable administrative costs under this section,". 

Section 3.  Section 116 (c) (1) of Public Law 94- 
553 (90 Stat. 2547) is amended as follows: 

That in the first sentence of said paragraph im- 
mediately after the words and phrases "The Register of 
Copyrights shall receive all fees deposited under this 
section, and" the following language is deleted: ", af- 
ter deducting the reasonable costs incurred by the Copy- 
right Office under this section,". 
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A   BILL 

To amend the General Revision of Copyright Law, 
and for other purposes. 

Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress as- 
sembled, 

That this Act may be cited as the "Copyright Royalty 
Amendments of 1979". 

Section 1. Section 111 (d) (3) of Public Law 94- 
553 (90 Stat. 2547) is amended in its entirety to read 
as follows: 

The Register of Copyrights shall receive all fees 
deposited under this section and shall deposit the bal- 
ance in the Treasury of the United States, in such manner 
as the Secretary of the Treasury directs.  All funds 
held by the Secretary of the Treasury shall be invested 
in interest-bearing United States securities for later 
distribution with interest by the Copyright Royalty Tri- 
bunal as provided in this title.  The Register shall 
submit to the Copyright Royalty Tribunal, on a serai- 
annual basis, a compilation of all statements of account 
covering the relevant six-month period provided by clause 
(2) of this subsection. 

Section 2.  Section 111 (d) (5) (B) of Public Law 94- 
553 (90 Stat. 2547) is amended in its entirety to read as 
follows: 

After the first day of August of each year, the Copy- 
right Royalty Tribunal shall determine whether there ex- 
ists a controversy concerning the distribution of royalty 
fees.  If the Tribunal determines that no such controversy 
exists, it shall distribute such fees to the copyright 
owners entitled, or to their designated agents.  If the 
Tribunal finds the existence of a controversy, it shall, 
pursuant to chapter 8 of this title, conduct a proceeding 
to determine the distribution of royalty fees. 

Section 3. Section 116 (c) (1) of Public Law 94- 
553 (90 Stat. 2547) is amended in its entirety to read 
as follows: 

Distribution of Royalties. - - 

(1)  The Register of Copyrights shall receive all fees 
deposited under this section and shall deposit the balance 
in the Treasury of the United States, in such manner as 
the Secretary of the Treasury directs.  All funds held by 
the Secretary of the Treasury shall be invested in interest- 

U9-081 0-79-15 
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bearing United States securities for later distribution 
with interest by the Copyright Royalty Tribunal as 
provided by this title.  The Register shall submit to 
the Copyright Royalty Tribunal, on an annual basis, a 
detailed statement of account covering all fees received 
for the relevant period provided by subsection (b). 
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A    BILL 

To amend sections 111(d), 116(c)(1), and 807 of title 17, United 

States Code, relating to copyrights, to provide for 

legislative oversight of certain administrative costs 

incurred by the Copyright Office and by the Copyright 

Royalty Tribunal. 

Be it enacted etc., That section 111(d) of title 17, United 

States Code, is amended— 

(1) by striking out the first sentence of paragraph (3) 

and inserting In lieu thereof the following:  *The Register 

of Copyrights shall receive all fees deposited under this 

section and shall deposit them in the Treasury of the United 

States in such manner as the Secretary of the Treasury directs. 

There are authorized to be appropriated to the Copyright 

Office, from amounts deposited in the Treasury under the 

preceding sentence, such amounts as may be specified annually 

in appropriation Acts for payment of the reasonable adminis- 

trative costs incurred by the Copyright Office under this 

section.*; and 

(2) by striking out the second sentence of paragraph (S)(B) 

and inserting in lieu thereof the following:  "If the Tribunal 

determines that no such controversy exists, it shall dis- 

tribute such fees to the copyright owners entitled, or to 

their designated agents.  There are authorized to be 

appropriated to the Tribunal, from royalty fees deposited 

in the Treasury under paragraph (3) of this subsection, such 
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amounts as may be specified annually in appropriation Acts 

for payment of the reasonable administrative costs Incurred 

by the Tribunal under this section.". 

Sec. 2.  Section lie(c)(l) of such title 17 is amended by 

striking out the first sentence and inserting in lieu thereof the 

following:  'The Register of Copyrights shall receive all fees 

deposited under this section and shall deposit them in the 

Treasury of the United States in such manner as the Secretary of 

the Treasury directs.  There are authorized to be appropriated 

to the Copyright Office, from amounts deposited in the Treasury 

under the preceding sentence, such amounts as may be specified 

annually in appropriation Acts for payment of the reasonable 

administrative coats incurred by the Copyright Office under this 

section.*. 

Sec. 3.(a) Section 807 of such title 17 is amended to read 

as follows:  "^07.  Appropriation for certain costs of Tribunal 

"There are authorized to be appropriated to the Tribunal, 

from royalty fees deposited in the Treasury under sections 111 

and 116, such amounts as may be specified annually in appropriation 
administrative 

Acts for payment of the reasonable^costs incurred by the Tribunal 

in the conduct of proceedings under section 801 (b)<3).". 

(b) The table of sections for chapter 8 of such title 17, 

Immediately preceding section 801, is amended by striking out— 

"807.  Deduction for costs of proceedings." 

and Inserting in lieu thereof— 

"807.  Appropriation for certain costs of Tribunal.". 
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APPENDIX 6 

T*^ CRAVTFORD 
ATTOKJfVT - AT    LAW 

•CM mAMT ir» STKBKT. AVT   tt»J 

NEW YORK  NEW YORK 10003 Jii 

AMMA CODB ata  777-S30B 

May 31,   1979 U^^ 
iVN^ 

Honorable Robert W. Kastenmeier 
Chairman, Subcommittee on Courts, Civil 
Liberties and the Administration of Justice 

House Office Building 
Washington, D.C. 20515 

Dear Representative Kastenmeieri 

On June 26, 1978 I wrote on behalf of the Graphic Artists 
Guild with respect to the work-for-hire contracts being 
used by publishers under the new copyright law. That letter 
extensively documented this practice.  It also expressed the 
Guild's belief that artists doing an assignment should be able 
to negotiate as to what rights are sold, rather than being 
offered a work-for-hire contract on a take-it or leave-it 
basis. 

This situation has in no way improved. To the best 
knowledge the companies listed in the letter of-^une 26, 197^ 
are still using work-for-hire contracts. Attacheo 
is a press release dated April 23, 1979 from the Guild which 
shows its continuing concern in this area. 

We would welcome any consideration that the Subcommittee 
can give to this matter.  It is our hope that the work-for- 
hire provisions of the copyright law could be amended by 
deleting "contributions to collective works" and "supplementary 
works" as categories that can be work for hire. 

Respectfully submitted, 

Tad Crawford 
General Counsel 
Graphic Artists Guild 

oci Bruce Lehman, Esq. 
Barbara Ringer, Register of Copyrights 
Jon Baungarten, General Counsel, Copyright Office 
Bernard Dietz, Copyright Office, Arts Section, Examining Division 
Robert Wade, General Counsel, National Endowment for the Arts 
Congressman Robert F. Drinan 
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G\ FOR 
Graphic Artists Guild IMMEDIATE 

30 East 20 Street, Room 405 oirr vicir 
New York, N.Y. 10003 REI-EA&E 

(212) 982 9298 

CRAPHIC ARTISTS GUILD CONDEMNS WORK-FOR-HIRB CONTRACTS 

The Graphic Artists Guild, a national organization of 
more than 1,500 professional illustrators and graphic artists, 
has announced its strong opposition to the use of work-for- 
hire contracts for the purchase of freelance artwork by 
magazines, newspapers, and book publishers. 

Gerald McConnell, president of the Guild, explained 
that a work-for-hire contract makes the publisher the creative 
artist for purposes of the copyright law. The actual artist 
gives up all right in the creative work.  "Since this is not 
only contrary to prior practice in the field but also to the 
intent of the new copyright law," Mr. McConnell stated,"the 
Guild must at this time register a strong protest against this 
practice." 

The new law that took effect on January 1, 1976 provides 
that unless there has been an express transfer of more, the 
putllsher of a magazine acquires only the rights to publish 
and reprint a contribution in the specific magazine to which 
it had been sold. The legislative history concludes,"This is 
fully consistent with present law and practice and represents 
a fair balancing of equities." 

"The practice of publishers in demanding work-for-hire 
contracts in all possible situations is contrary to the spirit 
of the law," Mr. McConnell continued,"Moreover, when work- 
for-hire contracts are forced on individual free-lance artists 
by magazines affiliated with large conglomerates, the result 
is an overreaching the Guild considers destructive of fair 
commercial practice and the opportunity to enter into freely 
bargained contracts." 

The sale of one-time magazine rights in the United States 
and Canada was the prevalent practice prior to passage of the 
new copyright law.  If greater rights were sold, publishers 
paid higher prices for them.  "How ironic it would be," Mr. 
McConnell concluded,"if a law intended to benefit the creators 
of art were to work to their detriment through such a 
loophole." 

For further information, contact Kathleen McLaughlin at the Guild. 

(April 23, 1979) 
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, XkO CRAWrORO 
ATTOmrBT    AT • lAW 

•oi BABT IT• •TMSKT. *rT aao 

N«w YoRB. NEW YOKX loooa 

AKA* CoDB aia •Sa-TlttT 

June 26, 1978 

Honorable Robert W. Kastenmeier 
Chairman, Subcommittee on Courts, Civil 

Liberties and the Administration of Justice 
House Office Building 
Washington, D.C.  20515 

Dear Representative Kastenmeieri 

I am writing on behalf of the Graphic Artists (^uild, a 
professional organization with a membership of more than 
1.500 commercial artists who frequently supply art to book 
and magazine publishers. 

The Guild is extremely concerned about the treatment of its 
members under the "work for hire" provisions of the new 
copyright law.  In the hearings representatives of publishers 
indicated that work for hire should be applicable to 
contributions to collective works and supplementary works 
because, in certain cases, the publisher exercises close 
supervision in composing a finished work out of many discrete 
parts.  Many members of the Guild, however, find that they 
are facing work for hire contracts across the board on 
assignments that are done in their own style, in their own 
studio, by a deadline, and without special supervision.  Most 
of these assignments do not, in fact, form a small part of 
a large work put together by the publisher from many sources. 
Some publishers have gone so far as to demand that artists 
sign "lifetime" work for hire contracts.  To make matters 
more difficult, artists are unable to negotiate on equal terms 
with the publishers which, frequently, are merely an arm of 
a far larger conglomerate.  If the artist refuses to do the 
work, the publisher simply goes elsewhere to hire a different 
artist. 

Bad as this situation is for artists today, the Guild fears 
that it will become worse in the future as more publishers 
exercise their disproportionate strength in negotiations and 
seize all the rights that the copyright law vests initially 
in the creator of the art.  The publishers do not merely 
purchase the rights they intend to exercise in such cases, 
but for the same fee purchase all the creator's rights even 
though these rights may never be exploited. 
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To document these practices, the Guild has supplied me with 
a sampling of contracts that are appended to this letter. 
These include work for hire contracts issued by the following 
publishing houses i Rand McNally & Company (App. A), McGraw- 
Hill CApp.B), Ziff-Davis (App.C), Harcourt Brace Jovanovich 
(App.D), Bantam Books (App.E), Dell Publishing Company (App.F), 
Readers Digest Association (App.G), McCormick-Mathers Publishing 
Company (a division of Litton Educational Publishing, ^pp.H), 
Marvel Comics '^roup (a division of Cadence Industries Corp,, 
App.D, Meredith Corporation (App.J), Robert A. Becker 
Advertising (App.K), and Parents Magazine Enterprises (App.D. 
The contracts from Meredith Corporation and Robert A. Becker 
Advertising (Apps.J and K) are "lifetime" contracts in that 
they apply to all future assignments given the artist, not 
only to the immediate assignment.  The contract from Marvel 
Comics Group (App.I) is written on the back of a check, so 
it clearly comes after rather than before the assignment. 
One example of the artist's inability to negotiate on a par 
with the publishers is shown by the artist's letter in 
Appendix G stating that Designs for Medicine, Inc., refused 
to hire him when he would not sign a work for hire contract, 
although he had previously done three books for the same 
company. 

In addition, many publishers are relying on their bargaining 
position to extract "all rights" contracts from artists.  These 
include Random House, Knopf, Pantheon, Vintage, Ballantine 
(App.M, Graphic Arts Purchase Order for all the foregoing 
publishers). North American Publishing Company (App.N), Pocket 
Books ('•pp.0),  Times Mirror Magazines (App.P), Franklin 
Philatelic Society C^pp.Q), and Redbook Publishing Company 
(App.R). 

Finally, some publishers are using work for hire contracts but 
assigning back to the artist certain limited rights.  This tactic 
has mainly been used by publications of Time-Life, including 
Fortune (App.S), Sports Illustrated (App.T), and Time (App.U). 

Other groups representing artists and writers are also becoming 
concerned about this matter.  For example, the American Society 
of Journalists and Authors have taken a firm public position in 
opposition to publishers' use of such work for hire contracts  (App.V, 
article from the New York Times, April 28, 1978, p.C21).  In 
addition, an Ad Hoc Committee to Preserve Creators Rights has 
now been formed to express the concern of the member groups 
about the effect of work for hire contracts on the rights of 
artists and writers.  In addition to the Graphic Artists 
Guild and the American Society of Journalists and Authors, 
the members of the Ad Hoc Committee include the Society of 
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Magazine Photographers, Cartoonists Guild, Comic Book Creators 
Guild, National Cartoonists Society, Screen Cartoonists Local 
841, Society of Illustrators, the Association of Science 
Fiction Artists, the Association of American Editorial 
Cartoonists, Artists Equity of Nev York, the Foundation 
for the Community of Artists, and Boston Visual Artists Union. 

The Guild appreciates the sensitivity you have exhibited to 
the copyright concerns of artists in the past.  Please advise 
me if any further information will be of assistance to 
the Subcommittee in reviewing this matter. 

Respectfully submitted. 

v^/. 
Tad Crawford 

Bruce Lehman, Esq. 
Barbara Ringer, Register of Copyrights 
Jon Baumgarten, General Counsel, Copyright Office 
Bernard Dietz, Copyright Office, Arts Section, Examining Division 
Robert Wade. General Counsel, National Endowment for the Arts 
Ed Williams, Subcommittee on Criminal Laws and Procedures 
Congressman Robert F. Drinan 
Gustave Harrow, New York State Attorney General's Office 
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••••TW* would oa rfnnoM'rm o> .«.•« ca.n« IVG-a.M* fwom.p ». untfiv NO aa».pnfwni o t—t O'OO' a- a^ iwotgw »^fcn» «wy aa^iaw «»o <» f i^i— 
(f^Ki^Tr  n   a •oi.i'i o> OTUT'-W  01  <r.ir.r.«i«>> I,- i-ant<«v<i'on 'aC'i-i** AM'•a'a^-^^a-vKau o*'»•« •'•mo^amc »••«• vntaHcoiicaMat UcGrao-Ma 

•v ootO'•vwHxvti o'nai.^ iKWi M'«M »T»oun (i.-tc.B«K**"^«-»-«'' «• «    twoai |iiHo>ii>a»0 OOBO»^HWI^ CowHiaHca 
'"•WiafO"   non-a-a-UO-biT «>  Hxcaa •• '*•)    V  i>4r<«- uaM^pVH ••» i>r>vinv ^u'h'anT lO ttHulo* 0-M-   it;a«   a* amaivjco ^  [•actXMa Ooa' <t)t^ One 
MWMi  Oi  noil  orrond  MtG'** >*" >  nnrm* coni*u- ir ir«  vtfriiari t(K«** o' •a>j-a<.cv>> »w<a„ncM<  ^aa-  br'ativ-g • cnr,DiitM0tKioW4 10 McC<a* •*•• 
luoniai fv** 'ato-oae i*n*< » to'*<«'it<<» "»' ai-i-^t "H o^fin-ii'^nca o* any coM-aci o 

0-«*>k •«• ••*0'a> M-li   uv.  fe^OuAt.^ w St6 000 <M ino.* (>«• f«o>  tnr >o<>Kvn« 

••MawoMiMi S*!*" tiMAnwaoi MxvO'nf le comeicia "-a wv* uwc-i'ad u-^o* "•(ne^a-mtPi ••i»>»-t»«ir»« to^i^atiaf^aiCc-or'it,****- toi S< I>T-ce>t.l«i 
••*•(»«••«• o-W^iwiomowi*•It*.i»-«»ai.»'aciK>-o'Mi:S-a- MJI inrn-^aaO' w-McO-a-*«.nai Sai'.-0f.^..oi(^*u.'.iat-.i*»o<avi.»-a9aw«n«iwaio«ra.» 
•«iW«^D»«' ..VMa .M^ «.«> tv.^ **,&.a-H.a .A.a h.« <«t   .,«•,« ».»^ •« '"^ ••»«'"•«'» •'••w "• O-fl--* 
<MM SM »t»«' sq^. or u 'aioc' ai> o- an* pa>i oi w^ ••»*  an v>itia^ •••b'taf w ,,    •••AiypM* 
'•"•' "?»••• r'>tr>i( to'«uCiii>tj<<i'tai-o'n>'< "W"O'ma<cmp*ao'0ii«>nr»'••>(>>>»«g 

liaMiiY  H- ••»••  >•> tm^ij(ina at ftt maiwa] oi •( •»»        . -.    _ 
1    Uwoti^a.wa< CI>o»taa »*»»>a..aa Paa»9«a. >ati - y.ora»*aa f»"-«p*t> •».-.«>.,•«», lawaab-o^fl-n 0,0-aga-.M.»»«a- 
fa*!' ifWCJia ai*» ag*a«« 10<woii» not*M'*Ba» •"•*» eav(>  «iai««iai pan •• t^awf aooo-ntMi > aor^-i^ to-  » a^ •V.^MIWM I^ tn* Mna<ii 
^OCK^MgVOcatl .*»cn >*•» bMn an>ro.«d o, Ucf^a. M-'eiO »• -**«•> wap*- *•"••   •*&-«. H.I> m«, •••••r..^i* in.* o<-<»- *'i>sou< >««• 
cataoMMao'da-•'•Now<iriac»«'••>ii*f>arvo*a'(i'i^VC'i" tuii r"-"-"*'?  "-"w  o-  *o- 90041 if*" co'^waira ana •u>HaaM'<tiT «a».«.a« 

a' twWK* milfi iha !*•"» o' iiv* o-ar- 

•    Caoagaa: "     0«-n»«oi 
••I   McG'oo *«•••«• t)aiM iMw »>p«i»i»oi—•<'»aaacM'B0i—«*-t^B»"O'*' '•'    t^':??*'(Z;~''<>-* o> tftO'a* •*.• K, •^i^.n •> an^ ••ff»o< to* awf oa'ina 
ktava o< PM <i«»»t '"•* '"Y "' "•' u-o*!*-!)"* fnifci vnai- »o* ta co»i<>>iao >o oa a wa-.*- o' a« 

9>tf>'k«fvi noi 0(|>ia'V*'<»MtcG'a> rba •»•••'(«• 10antorta oocltana*<w •• 
IM   I* B"iF 1^" c<ia*i9a ar9» cantai a" Mc-ratia o- tax'aata m IHOTOII O* CF 'tw P'CM-UO'I 
t—a 'aiim'aa IQ-  pa-iw*io>>cao'i'>t <>M- (V ©•"••••a'at'atna'^M'w ^i«'i-on 
tiflM viOa' »'»i»«" cnanyrflo- noi £'•a•^I>•a p» »(-tfi * tfiaifla o-oa-  anagi-iabw 101    t"*"? *0'arfncfrt-Tn^p.ar' comlitutat Hwant.»a..waa^ia-^ng^t»aa'i 1 
•«lw*M«nl i*>«" ha t*^W^(»« inl»iap.<aO' fla"'.«^ « "*^u«» o* '•O'" anfl •-»ii(* p«»»i« •*> '»tl«l 'p Itr pufChavT " " " "    "   " 
r«ff>4.i-«<»o't-'>O'S(r*h'naTe«u>*'<<c>a0 Su«"ad.utii-».-iiif>ai'«*atti--w<>»nao at< Hnwv^wn a> 
>i a vt.iirr »»-»-*e^*n' i( ir-icoa' »•«••»« (^ MtOi*»M>» *-. :*•" ^l Sfiia'to' i'»»io  Ni, antiaf 
wC" aenwi"**-" "-ui' b» fiaot ipnt.' Ih-I/ eart '•o"' "» «•• o' iat»ttn ol xutr^ »»*ai^ b<"«-ngiiwr»t A.i>iH^a'>av*git«<lO,>**eu),. 
ch«<^ an^Quyi LicC'a>>>ai i" -u tCa e-tcaiion inar loca'** anfl aci <wena«( IM*' oa"** 
MCM doiM at aor i>>*ia p'^o' Ml <•>•• paTwow 

|i*iD>i*aiio' Mien a< lacnfvcM an4''0' oi(-a' Onaci-on «• gu-oant* r'O'ra** to 
•> By UcO'**-'*'* •« connaciKv wih Sa«a-1 (ia'>u"nar<* o* fn o^a*' ana* no) 
•navuatf a>iaio> aa * c'la-'fa iMfM tn* inoaning at in« prona.o>t O) a* »>«cir«n to 

wm lowiadntSwt at Nt* Ypr» 

<pi taa* k^h aclKKi put ft^ ae»f WcG'aa •*'• •» vc M rVM-bv Oui no 
'>a'-ti>«vnT'<0;«lMi"«wra ••*ta«*»a'*Tpa>iso'*«rt»«('MO'C a»«a> •Ka.p' 
^ iMnrmotBA pi Pw ir«p#iltfalori| S*<»< aai"* npcptaa>|F » eaot* W UiCi 
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2D appendix C 

Zin-Davts Publlshino Compwy One Park ^Wonue. Ne* Ytxh. N V lOOlC t?i2j 725 3K)0 

211 f OAViS NL WVOHK 5/8/78 

Dear Ken Dallison: 

We have specially commissioned you to illustrate 

 PC-3 and control tower in f^lmida  for use as a 

contribution to the Magazj^ne  Flyi°g  

In order to comply with the new Copyright Law's 

technical requirements, please sign and return the enclosed 

copy of this letter to signify your agreement that this 

contribution will be considered a "work made for hire," 

which means that we own all right, title and interest in it 

1 567 95 throughout the world, and that you have received $ ••^i-^-' 

in full payment of your services in writing this contribution. 

Very truly yours, 

ZIFF-DAVIS PUBLISHING COMPANY 

ACCEPTED AND AGREED TO: 

/. 

i-ti 

Oaoai Dwo* Oamar LosAngens Uam Neo^bi'- wii^JwxiionOC HongKong London 
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vr«g£ 

igS^ ^'^^^ :<^?!i ^:l>i';iS'S^^52i.^i^ s^ H:^',..;. 

II requested by the Publisher, the Artist aorees to prepare additional 
drawings lor the Work artd the Publisher shall compensate the Artist 
proporlionateiy, and such additional drawings shall be covered under 
the terms of this Agreement 

The Artist represents and warrants that all artwork prepared under 
the terms of this Agreement shall be original and shall not violate any 
copyright, proprietary right or other right 

All artwork prepared under this Agreement shall be work-for-hire 
of which the Publisher is aulhor-al-law and the Publisher shall be the 
exclusive owner of all rights in the original artwork and reproductions 
thereof, including all copyrights, extensions of copynghl. and 
renewals. The Publisher shall, at its sole discretion, have the right to 
use the artwork in the Work and in any other materials or publications, 
including but not limited to the exclusive right to print, publish, 
film, display, record, broadcast, transmit, and other^rise reproduce 
and exploit the Work in its original or adapted form in all languages 
and formats, in audio-visual form and in all other forms, media and 
systems, including Information storage and retrieval systems, or 
by any other process now known or hereafter developed 

This instrument, which shall be construed and governed by the 
laws of the Stale of New York, constitutes the whole Agreement 
between the Artist and the Publisher and any variations therefrom 
shall be valid only if incorporaled on the reverse hereof and sigr>ed 
by both parties. The Artist acknowledges that the Publisher may 
publish works and materials dealing with subject matter similar to 
that contained in the Work, and nothing contained in this Agreement 

i shall bar the Publisher from publishing such other works and 
Tialerials Nothing in this Agreement shall be construed to require 
the Publisher lo act at a trustee lor the benefit of the Arlist or 
otherwise to act as a fiduciary. 

[^^ 

'T- V-*.-.'^^- 

HARCOURT BRACE JOVANOVICH. INC ..1-; 

^-ratt.-' .«;••-:':,-*i^ 
l^;;?^**-:^ 

r^_jj,;a^.i'- 
•-• -'• »r *'' .r^ i'^.^ 

-^•/INTKGRB^rR^I?ESENTM5/l^nSIS: 
?aSR38Sn«l'|v£W^;©RK;|veA/^ORK^10Oi6 (212)- 
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V 
DAIilMI BOOKS INC 

ueiiriHAvr.uwTOHt louig. nantimzM m%M  
Ci^'i'MHWI <.U UA)tt»lMiO>)*. - :,iilUiUIAHIlS  HAHtAU IKXM'; W CMtAIM LTD, 

llMlf.VWlU01*UIU.IUUII$. tlU (lOtOXfli) -COHkl UUM.'llU.dOMXM) 

sSi-flioT^   Aosbin 

This will confiriu that wc> have hired you to prepare the artwork 
tf ho i):;cJ .ts ail Jvl iuhcL tu "T'lUL. «SC^^A^^      ^° ^^^ illustration 
lor ihi' covi r oT uiti- edition. V*.-   rv.vi-vc   x\iv   I'lght to accept, 
t'Vt|Uu:: t oi- iiui kc our own ro v i .*; ion ;, .iiiJ/oi- ic; j oc t the final 
di'lwoi-k lor publication uiitiiii uiiu wcuK of delivery by you. 

You represent jnd uarruni th.it you ax't:   the creator of the 
art lo bo ::ubi>iiitrd hcrctjntl'.-t', th.il thu art will in no way 
infrihr.'j on the rip,hC:; ur' cnpyi-i )',h t ol any person; and that 
if you use a liktiuei^s of a Jiviiti^ i'Ci-:>on, you will have 
obtained und hold an appropriatv releaae. 

It is undeiwtood that the urt created in a work for hire and 
that wc r.hdll be the sole oi;iior&i oi ih*.- o>'if.^indl artwork and 
4111 ri(*hti: inciud int', rcpruJuc i itm for any and all purposes. 

For this work we have af^reod to pay yuu a;, your full conpensatlon 
$ for t ho pvopjr.i L ion ol .i prL-l in inui y sketch and, upon 
its approval, ihc final an work . 

Please uifn and return thu enclosed copy of this letter to 
indicate your' agreement to thene arranr.Gncnts. 

ACKCCD TO AHIi ACCUPTLU BY: Sincerely x'. 

li<>uni^ird   Leone 
Vice   I'lesidont   I  Art   Diraotor 
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DCU. PUBUSHINQ CO^ INC. • 1 DAG HAMMAR6KJ0LD PLAZA • t** >*•? •> ITNIIT • NCW TORK. N.V. 1N17 • TEL (212) t92*73 

Ihla lttt«r oonflrva our uuteratUHUng \ri.%b r«ap«ot to the wortc «lileh JDU 
ara hereby en<Agttd to do for oa (and/or our aaalfna), t#hlch haa been apecially 
ordered or ooamiaaloned bjr ua aa a    aupplcmentary work (llluetratlona)  

'  and which we expreaaly acree abAll be oonaldered a M>rk for hire, vhich la to 
eouaiat ofi 

1.   Tou hereby ondertake to ( 

written request,  to repay to us any advance payisent nude to you hereunder. 

liver this work In fora and oontent aeoeptabXt to 
If you fall to 80 deliver,  you agree, upon our 

2.    Tou hereby grant to ue all your rlc^t, 
the woz^, including copyright. 

title, interest and estate in and to 

?.   MM full oonaideratlon for the grants Bade and senrloes to bs raoderod, «• 
•cree to pay you the followingt 

A one-tine fee of> 
agreeabnt;  and \ 

I'payable.flHBR o" ''^^ signing of this letter 
^on aeoeptance by us of the conpleted ert%<ork. 

e»iim-prewptly-*ll prooy-ehe' 
\bk Vortt and agree that alteratlona in the proof midit-et-ymir mTrtfirt,   the coat 
of which exceeds tyn rw'^""^  I '^^*)  <'f  !*"• nilirlngl  coet of oo^maitlon, excluslTe 
mt Wie mt el cerreetten pri«ter*e-errere> -eh*ll- be peid by 3re«» 

5. You represent and warrant that the work that you ehall deliver to ua will 
be original with you, not subject to any prior liena or encumbrancesi  will not 
violate any atataitory or ooenon law copyright; will contain no plaglarited 
passagee or atatenenta nor violate any right of privacy nor contain any llbelotta» 
obecene or other setter contrary to law.    You agree to Indeviify and hold us 
hAnalees against any loaa or expense occaaiooed by your broach of thlp agreeaant 
or any of your warrantlee and representations hereunder. 

6. Ve agree to f\imieh you with  five (5) ooi^llaantarT copies of the Worlc upon 
publication. 
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7. Va acTM to retuxv th« orlein&l art to 70U at •oon after publication a« 
poaaible, and said original art shall rMuln your property. Should naw 
prlntlnga, or sublleanBe granted by Dell nakc It neoeaaanr, yvAi  agree to land 
aucb original art to Dell upon request. 

8. Thii agreeaent nay not be aealgoed by you and shall be binding upon your 
helra, txeoutors, adnlnlatratora and assigns. 

ir this letter eonfoma with your understanding of our agrifenti please si^ 
and return the enclosed oopies to us. 

ACCEPTED AKD AOREKDi SELL PUBLISmNO COMPANY, INC. 

Donald V. Braunstein, Vies-Presidsnt 
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Appendix G 
THE  READERS  DIGEST 

RD W 
i=S:^S^ 

ASSOCIATION.    INC. 

CONTRACT 
FOR    SPECIALLY   C O M M I S S I O N E D   W O R K 

Agreement with: 

Telephone: 

li is agreed between you and The Reader's Digest Association, Inc. (ROA) that you shall create and eiecutc the 
following original Work as specially ordered by and prepared under the supervision of RDA for use as a supple- 
mentary work or as a contribution to a compilation; 

Upon dehvery of the completed Work to RDA's sole satisfaction   S 
you will be paid the following amount as psymcnl in full: 

It is agreed between the parlies hereto thai the Work shall be deemed a "work made for lure" within the meaning 
of the applicable United States copyright laws and thai RDA shall own all the rights comprised in the copyright 
of the Work, including but not limited to all reproduction, exhibition and adaptation rights, in any media, 
throughout the world, for any and all copyright terms, extensions, renewals or reversions thereof. 

Use shall be at RDA's discretion. You warrant and represent that the Work prepared and submitted by you 
to RDA is wholly original and does not infringe upon or vtolate any copyright, common law right, or any other 
right of anyone else. 

Preliminary work due: 
Date 

Completed Work due not later than: 

Dale 

FOR THE READERS DIGEST ASSOCIATION. INC.. 

Signature and Title 

Signature 

A(;REED AND ACCEPTED BY: 

49-081   0-79-16 
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i^cCORMICK-MATHERS PUDLISHING COMPANY        .90 WM »««,««. N«. Y»». N«, rw .0001     II>4M4MD 

Denr jir<'F-^t^:^"j:^.!i^ 

Thl« letter, vhen signed by you and returned to ua, tiill conflxa 
our crrangcmnnt vhereby you have agreed  to perform servlcca as an 
illuatrstor In connection vtth a Work tentatively entitled 

(l> Th'! illustrations specified in EXHIBIT A, •ttacYiedhpreto, 
•hall be delivered by ^M^ArA<    ZS ,  19^^ 

(2) You represent and warrant  that you hnve full power  to enter 
into and make  this agreement,  that the material you prepare 
la.intended for  publication,  that the material Is  original, 
has  not been previously published.  Is  unencumbered.  Is  not 
In   the public domain, and  th<tt  such materiel vlll  not violet* 
any copyright or  the personal  or proprietary rights  of any 
person or entity. 

(3) You gr^nc   to us  ell rights  in and  to  the material   and any 
part thereof   throughout   Che world in all  languages,  Including* 
but not  limited  to,   the right   to print,  publish,   sell, 
display,  record,  broadcast nnd  transmit  the mACerial  In all 
foneats, media fnd systems nov known or hereafter developed, 
and to otherwise deal with the material In such manner as 
ve deem appropriate in our sole discretion. 

(4) You a^ree  that nil  material  prepared  by you  anO accepted  by 
us  for publication  shall  be a  "work made   for hire" and  that 
we shall be the sole and exclusive owner of all rights, 
title and interest in the material. Including the c<^yright 
therein. 

(5) Wc  shall  not  be  obligated   to publish  the material^  and,  If 
we publish the natorial, ve shrill not be oblic:ite<f  to use yoor 
services in connection with any new or revised edltiona of 
the Work. 

(0)   a.     For all  of  your  scrvir.cs hereunder flnd all   rights granted 
herein, we  rgrce  to pay you tlic  sum of   (See  Exhibit A attached 
hereto.) 

b.       The mt'tcrir\l  you prepare  and  deliver  shall  be  in form and 
content  satiaCactory  to us.     If  you  fail   to deliver  the material 
by  the above date or If   the awiterlal delivered  is  not  satlsf-'^ctory, 
we may  terminate  this  agreement without any  obligation  to you. 
Any moneys  paid   to you in advance oC  si<cli  termiuntion shall   IH; 
repaid  to us upon   demand. 
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4WWMImiSrrcat.Nt»Vwk.tUwrork lOOOl       l\>iUI 

(7)    You shall not be entlcled to tjeneflts of &n employee 

''•lutitt 

t 

nt.aii 

•iafi.1' 
•villas 

UffSja. 

xou snaiL not be entitled to any 
of //Mu.f/^uraJEh'ffi^   Petlrity^A^^  Including, without 
lifnitatlon, pension, welfare, vacation, holiday. Insurance 
and sickness benefits. Yovi shall be solely responsible 
for conpliancc with federal, st.itc and local laws, 
regulations and orders nov or hereafter in effect relating 
to taxes, unemployment insurance, social security, workmen*! 
compensation, disability and any returns or reports that 
may be required to be made by you in connection with payments 
made to you hereunder. 

Please sign your name below to indicate your agreement to the 
foregoing. 

Very truly yours, 

A Division of Litton Educational 
Publishing, Inc. 

By \ 

ACCEPTED AND AGREED: 
ifJf- 

/1 
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MARVEL COMICS GBOUF''*'**'"*'^*  ^'   ^'^ ,.» 
DIVItlOtI OF CJkDEKCE IMDUSTaiES COMP. e\r-n^f^ ' HI" 
tT« Hiwixm Avc. HnvonK, N.t.  i«oaa 25025 

«..^...« lUT   17  76 ] 

>^.^^,-^ <V->- -^iv^ •«<<r' 

\) '^ ":ouo-ODisi:sDs-7 lUir 

•k^UlOCC  W(^k ^one W /\AA^VC/. C£?AAKS C^CDKR Ai l<o^ 

c»v\s<.e ^^v, -the rev^r-ic (s^e otVrsi^e), it is Marvel'^ ^rAcf., 

iccfpt*»rct^..^t this cl,«k> ^a,,«e <^ctrtouNl^d,.s...s/l CUiQ^lk, 
^r€ i^A ^^11 he CcP,yitci€rM as u^orki -viad*' tor iyue. " 

"T(iK not c»\l((  /s appr^^n'jite -to lyoMr f)l<'a»-rof "utocje--FO)f 
ti'C^" purc\ndseordet^^ lout gcvi it <:'««' -(^-rt^ter fcu statiM^i 

o^ 2> wJiau out, ^\ou>•el'^r, X iom,fu.^efe ^*a.i -that A)^^) AMAM^S— 

out -B\P entrre &tdft«pedl €t3^--^'we*-t- ^ef-ore c^shiM -fc*>« cWk. 
Tin.s ^eaate-s. -tK€. cpfli?-^'i'*«^ 'coi^tfa-ct:/' but slloGJi^ 0>* arti's^ 
-to collfct IM'S r^or^e^. X Kny**'^ Ka»e-trkd tlifs-tac^c once, 
or tiofce ^uUKXsfn lly   C»t k^^st^X «ew^r hearol froM/^^iwI^ 
laa'i^e<-i; or JK:coM«itA»ibs), aH:r'^oMQh I t<f.id to t)# A h't <dii- 
ir\c|ro€<:t -bo cio So, I  aiw next alj^tc as bi|g a Aarvk? f,^ tv>e f^ctj 
»s IA(. •MAMS, a^ -PcAr /«>s5>of »n s^ccouurtk. 
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lliHI '"°'iiff°if*' 
; w w T 2 

immi'- 

i an^i>lso ;ndudi«i-\:Vi^-Pc.|loioir,a&tat<!V«<'.rb, i^'icU T h^ve beer 
ob\l3*-A -te s^„ ^rt( Vr<dMclf With iV^o/ces -fc.- ujc-k- dcn^ for 

'I   ,M/2.»aAAiT -THA-T-'>ie KAP(I+C c<pve«:p ^.y THIS iMVD/ce |c. 
c«i;tiriAU  AAip^HAT I HA^^ 1^t>U Ou)AjPCSHfP OF rr   IM 
<rcM5ipe^^icw OF THIS PAYMEAJT I ASSifcM Aix ftjf-HT-rrrt£- 

ro eFF«T THIS Assife/O/NAeAir." ^"^ /oec^^rtty 

wort ou)^  -the ca«tpi.,y, a..,d i„teH4 -te do AO f.<rtU^r wort; 

"••'"""'''        '     '     "       •"    "-^MVRj&H-rs—rs insr&tf 
' Ue A^rfciOorM- as "done 

v_.  •'  S^anvl^  So X   tkotta\i-h 
Hon rwicih-t b-e i fAt^/"*-steel '-' 

I   m.pc ^Wus ,n.,-t^n^l (v^Jp., ,,^^ __ ^^^ ^, ^ 

'« -iour <ju^st fcr :, better ^^;.l ^^ ar4n-s-fcs. 

/^ 
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DESIGNS FOR MEDICINE. INC. AppendU J,  p.l 
LucuHvt Office: 230 EasI 44Ih Sirttl. S/nJio /Nno York. N.Y. /0017/2 U-69 7-0 / J0 

May 27, 1978 

Gerald McConnell 

President 

Graphic Artists Guild 

30 East 20th Street 

New York City 10003 

Dear Gerald• 

I received your letter concerning the deliberate 

attempt by Publishing Industry to circumvent the 

new copyright laws. 

I Just had an experience with Meredith Press in 

which I was promised a new medical book to illus- 

trate, but the enclosed contract dated December 

27th-6!*^not mailed to me until January 4, 1978, 

^fes-sent to me to sign first. I refused to sign 

and the book was given to someone else who did 

sign. I've done three books for them, this would 

have been my fourth. I'm finishing the third one 

now and am having lots of family problems with 

them, all resulting from contract negotiations 

concerning my rights as an artist. All three of 

the books I've done were on a contractural basis 

and I had to give up all rights to get the Jobs. 

This time I held back and they gave it to someone 

else. 

They are, as you can see from the enclosed article 

from a recent issue of New York Times, also giving 

sane treatment to writers and photographers. 

§!^jJtJUAAiA>^ 
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AGREEMENT effective the 27th doy of 

December 

Paul Zuckerman 

, 1977, by ind between 

|5ESIGNER«) and MEREDITH CORPORATION, 1716 Locust Street, Des Holnes 

Iowa 50336 ("MEREDITH"). 

In consideration of the mutual covenants and atjreements 

hereinafter set forth, MEREDITH and DESIGNER hereby agree as follows: 

1. DESIGNER agrees to create for MEREDITH works made for hire 

as may be separately agreed to from time to time. 

2. MEREDITH shall own all rights, title and Interest in the 

WORKS hereunder including, but not limited to, all copyrights of any 

nature whatsoever, all extensions thereof, all renewals and all 

derivative rights. 

3. In the event any woric prepared hereunder shall be 

adjudicated or otherwise shall become a WORK other than a work made 

for hire, DESIGNER hereby assigns and transfers all right, title, and 

Interest in the WORK and any copyright of the WORK to MEREDITH effective 

as of the date the WORK was created. DESIGNER further agrees to execute 

any assignment or other document and to otherwise cooperate to secure 

such ownership rights in MEREDITH. 
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t 4. In the event any assignment of a WORK hereunder is 

subsequently terminated pursuant to 17 U.S.C. Section 203 (Copyright 

Act of 1976), and the owner of the termination interest in the WORK 

shall offer to assign, license or otherwise make the WORK or any part 

thereof available to others, such owner shall offer to MEREDITH the 

right of first refusal to secure the sane Interest upon the same terms 

and conditions as are offered to the others which offer shall be 

^ accepted or rejected by MEREDITH within thirty (30) days of such offer 

by the owner of the termination riglits. 

5. DESIGNER warrants and represents that any WORK submitted 

hereunder is original, has not been previously published or. If previously 

published, that consent to use has been obtained on an unlimited basis: 

that to the best of DESIGNER'S knowledge, all WORK or portions thereof 

obtained through DESIGNER from third parties are original or, if previously 

published, that consent to use has been obtained on an unlimited basis: 

that DESIGNER is the sole owner of all WORK; that DESIGNER has full power 

and authority to make this agreement; that the WORK prepared by DESIGNER 

docs not contain any scandalous, libelous, or unlawful matter. DESIGNER 

will hold MEREDITH harmless for breach of this warrant. The WORK shall 

contain no material from other copyrighted works without MEREDITH'S 

written consent and the written consent of the owner of such copyrighted 

iraterial. Written consent for any such material submitted by DESIGNER 

shall be obtained by DESIGNER and filed with MEREDITH. 

6. DESIGNER agrees, If requested by MEREDITH, to review final 

edited monuscript, proofs, and art according to schedules established 

by MEREDITH. . If DESIGNER fails to adhere to such schedules, MEREDITH 

nay procure such work done or do it itself and deduct cost thereof froa 

payments which nay become due to DESIGNER under this agreement. The 

parties agree that MEREDITH is not obligated to publish the WOKK. 
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7. This agreement may be terminated by either party upon 

45 days written notice to the other. 

0. This agreement is non-assignable by DESIGNER or MEREDITH 

during the term hereof except that MEREDITH may upon sale of assets of 

any division or portion of its business assign its rights hereunder 

along with sale of such assets. 

9. This agreement shall be binding upon the heirs, 

, executors, administrators and successors to any of the DESIGNER|s 

rights including termination rights, and upon the successors or 

assigns of DESIGNER and of MEREDITH. 

10. Both DESIGNER and MEREDITH are and shall continue to be, 

Independent contractors and neither shall be, or represent itself 

to be, an agent, employee, partner or joint venturer of the other. 

Neither party has, or should represent itself to have, any power or 

authority to comit the other party. 

11. Iowa law governs this Agreement as if it were to be 

performed entirely in Iowa. 

12. All notices pursuant to this agreement shall be addressed 

as follows unless altered by written consent of MEREDITH and DESIGNER 

MEREDITH Editorial Development and Planning Manager 
Meredith Corporation 
1716 Locust Street 
Des Moines, Iowa 50336 

DESIGNER       
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ROBERT A. BECKER INC • ADVEnTlSING . 62^ 1 HiHn AVENUE • NE W Y( IHK NY 10017 • (212) 682-3900 \ 

March 31,   1978 

GEORGE SCHWE^K, INC. 
Rd.   #1 
Old Logging Road 
Yorktowp Height!, Nev York    10598 

Prior to January 1, 1978 all vork apecially ordered or coanlMlooad 
tor use aa a coatributloa to a collective work was autooatlcally 
daailfled ai a "vork for hire".    The Federal Copyright Act of 1976 
oov requires an executed written a^eeneat.    la order to avoid having 
•very purchase order ligoed or bavlog separate agreeoeots executed 
vlth each order, we have devised a oaster aereeaeat which will be 
applicable to all materials produced in the future.    Purchase ordera 
will continue to specify the work to be performed and the price which 
wott^d have been agreed upon at the time. 

Kindly date and execute both copies of this agreement and return one 
to ag attention. 

Very truly yours, 

Arthur Friedman 
Vice President - Finance 



243 

jiijuLy 
Appendix K,   p.2 

WORK FOR HIRE AGREEMENT 
AGREEMENT made as o( the date indicated twiow between ROBERT A BECKER. INC 

(hereinafter reterred to as RAB) of 622 Third Avenue. New Ybrk. New Vorli and 

GEORGE SCHWENK. INC. of Rd. #1 Old logging Road, 

Yorktown Height!, Sew York 10598 .(hereinafter rclorrod teas SUPPLIER). 

WITNESSETH: 
WHEREAS RAB as an advertising agency representing various pharmaceutical companies. 

desires to purchase necessary artwork, photography and other creative property and services: and 
WHEREAS. I^AB seeKs to establish its right to the continued and exclusive uscol such 

property and services; and 
WHEREAS. SUPPLIER has the necessary enpertise and ability to create or pertorni the 

desired result. 
NOW. THEREFORE, RAB and SUPPLIER agree as follows. 

1. SUPPLIER vnll lurnish spccilically commissioned artwork photography or other 
properly or services which is ttw subicci ot an RAB purchase order 

2 All such material hereinafter ordered or commissioned by RAB shall be deemed to 
be "work tor hire and as such all copyright ownership shall her city vest with RAB. its 
clients, and their assigns and licensees 

\ 3. RAB shall compensate SUPPLIER (or all services rendered pursuant to agreement 
reached at the time each specific service is requested and conlirmcd by purchase order 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be eiecuted by a 
duly auttionzed representative as of the day and year written t}elow. 

Dated. 

ROBERT A BECKER. INC       -J 

/ /'   4     ( 
By i^b-L jUt.  >.J/t^^V-,. 

Vice-Preeldent -/Finance 

By- 
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PARENTS' MAGAZINE 
ENTERPlirSES,  INC. 

.TJVAN'I>KI<IIII.T AVI:NIK..XKW V^IUK.^.^. IOOIT 

ttt ms 

WORK FOB HIRE 

Ceair •«•' 

V« would lik« to luiTa you writ* B ator;  (article,  filler)  for 

'                             Magazine ~a56ut        worda In length on the aubjeet of 

.    The deadline for the Basuaeript will be  

For this work,  you agree to accept a fee of « 

la i^V worPnaoa lor^nlre an^nat 

Tou recognize 

and agree that thla* TTVworl^iaSa xor'hire and that the copyright and 

all right* in and to "^eopyrignt are in the naae of Parenta'   Hagacine 

WObOB 
ry to 

Cnterpriaaa, Inc. 

If theae terna are aatlafactory tb~you, pleaae aign the encloaed copiea 

and return thea to ua. Pleaae include your Social Security nuaber. One 

will be algned by ua aad returned to you. Tou will recelT* our oheok 

in payment for thia aaterial within twenty-ooa (21) day* after our re- 

ceipt of the finiahed work. 

Autb({^'a Signatur«^ 

Social Security Nuaber 

s^¥^ 
(-^•^f Jc,.^^^-^   ' 

-SSt, 

Hagazine 

•rr 

1 n* Iff* 



246 

 •.^.•a • «^^«.A. x*-*/   m^^^iK^M   •*/  ri%i'^ I • irAAv ^ 1.^ liViK/ UAIXATVIINI 

APHtC AII7I nMCMUt OHOCII 

• m «Mli «ra«Nn W M *M •••«•« 

^1M xi  j-y/c C^^//^''- 

1.   M (Ml »—•^•^1I— « 

pmitKT MMlmilj ~ W -^—— 

A: 
TIM •••*••«•• 

MM OM»«ar* MNM an •< MMMIW MMMIW •* tM« caMract 

J    4872__*^"^^^ 

^pM* on fOW MIMiCt 
ADDUCSS INVOICE  TO ACCOUNTLMYASLE DCnWTMCNT 

0«Tt_^ UJ    /WTJiy   ('if^i^   ^"'^ 

•OOK NO • y 7'\'7- Omti NO ;  

PRCOUa LrN€/ACCOUNT COOC V  //./      L   /  

1   W iw <•• M «M.«f 0>a« 

«    CmW WOUMM 

Ml wn. av •««>(•« and ixtrntrvt n c*' 
aAa (•can** M ma Iha Oap*»ci •»• a> 
•a >^-lir« •«_••»mn » !*•« Oiaythtt any mati^tatt^a 

irt* •*•• a(a»h«( tar awf »>»»*«• 

t< iwiriaf paocaak na< Man cra*u« e^ »*>a«'*o*> tia) iMa" ka awi«Mia 
It •(•) •• apvxcawvtna ia>H IM O^I M Mtat»a •><« n MmiW ><•• M MKta«a« 
>• raw -mo-ta «««• .•••aw* iMvid ifcaf Kaia l^at rt •• lai nr*! « tipia 
«i<(i«>a. DM 0>w>wt la ka ratwaad 

* In IM #ta>« (IN Craprutt ara •*<>« ••' a-iT awaata itMatf bat««. 1^ aiatana 

TIM aanirati MH t* MMad la NM *«rk •••. • 

n>af m ^"* '• •'"••»"*o Br aw «rtnw(»o vanatafr  ' 

f *cca»ta< (T t*rt ^actar, m, 
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NWITHAIIIMCAN cut tmUMM Ml MAOMON AVC. HIW vow. NT. looa (211) Vl-I 

D«ar Contributort 

Thit letter shall serve to acknowledge the receipt of 
your contribution to our publication  

Title of Iten: 

Hatujceof Item: ( ) Article  ( ) Illustration  ( } Photo 
Other  

You have agreed to accept fron us $_^  in consid- 
eration for our use of the contribution and for your transfer 
to us of the sole and exclusive worldwide right to: (i) se- 
cure copyrights and all renewals thereof for the contribution, 
•11 derivative works and all c<Mnpilation8 and collective works 
in which the contribution may appeari (ii) prepare derivative 
works based upon the contribution; (iii) reproduce the con- 
tribution for any purpose in any form; (iv) perform or dis- 
play the contribution publicly in any fom; and (v) distribute 
the contribution In any fom. 

You warrant the originality, authorship and ownership of the 
contribution, that it has not been heretofore published, 
and that its p\iblication by us will not infringe upon any 
copyright proprietary or other right. 

If the foregoing represents our understanding with respect 
to the contribution, please date and sign the enclosed copy 
of this letter and return it to us.  Your payment will be 
sent promptly by return nail. 

Very truly yours, 

llorth American Publishing Co. 

By:_ 

Acknowledged and agreed to 
this    day of       197 . 

Author 
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n I 
POCKET 
BOOKS 

ARTIST: >lOlrt«toiiKS«i«wi*Se«i«IK.tiCL 

                                                                                                                                                                   Itoektitllv C9nt1. OO fIflft Anavm 
ADDRESS: M. ror>. N.C >oa» 

ART: 

DATE: 

DUE DATE: 

We hereby commiaaion you u an independent contractor on the termt and condition! herein itated 
to prepare and deliver to us the artwork (herein referred to as "Artworlc"), at your lole coat and 
npenae, in finiahed form, satisfactory to us. You undertake to execute the commusion^ 

We ahall have the right to reject the Artwork so delivered in our sole discretion within six (6) weeks 
following delivery. 

You represent and warrant that the Artwork when delivered will be original and will not violate tha 
copyright, right of privacy or any other right of any person, firm or corporation;and that you will 
be the sole and exclusive owner of the Artwork and all rights therein with full powor to dispose of 
same. 

If the likeness of any indhrtdual is depicted by you in the said Artwork, you shall deliver to us, on 
our request in a form satisfactory to us, release(s) from the individual (s) so depicted allowing 
use by us and those authorised by us of the said likeness (es) in advertising and for purposes of 
trade. 

You will indemnify us for all loss, damages and expense that we may suffer or incur (Including raa* 
aonable attorney's fees) by reason of the breach by you of any of the warranties or repreaentattooa 
made by you benin. 
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ASSIGNMENT 

FOR VALUABLE CONSIDERATION RECEIVED, I, __^ ^___^ , 
hereby assign and transfer to Times Mirror Magazines, Inc. (publisher 
of ^_^  Magazine) , and its licensees, successors, 
and assigns, all rights for the life of the copyright and any renewals, 
to all elements of copyright including, without limitation, reproduc- 
tions and distribution in any form and all languages, throughout the 
world, in and to the following material: 

(Signature) 

(Social Security number) 

TBatiT  
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ARTIST AGREEMENT 

Agreeaenc batween Howard Koalow. 26 Hlghwood Rd., East Notvlch, NY 11732 

("the Artlat") and The Franklin Philatelic Society ("FrankHn")! The 
Artist, warranting that he has the unrestricted right so to do, agrees to 
•ell to Franklin and Franklin agrees to purchase froB the Artist all of ^— 
the Tight, title and interest in and to certain original art ("Designs") 
bearing the Artist's signature or signature mark to be executed by the 
Artist in accordance with this agreement. Exclusive world-vide rights to ^  
reproduce the Designs in any^ form are also included in the purchase price. 

TERM AND PAYMENT:  Franklin agrees to pay to the Artist an amount of 
$ 2.500-00  (U.S.) lor each Design. Payment will be made within 
thirty (30) days of acceptance by Franklin.  This agreement will begin on 
the date the Artist signs thlt agreement and will extend until Dec. 31. 1977. 

SUBJECT AND QUANTITY:  This agreement shall cover a series of two (2) or more 
Designs to be done exclusively for Franklin. The choice of specific sub- 
ject matter and the general composition of each Design will be approved 
by Franklin on the basis of a preliminary sketch or sketches to be sub- 
mitted by the Artist. Each Design must, in the sole and absolute discre- 
tion of Franklin, be acceptable as to subject matter, style, general 
artistic workmanship and in all other respects. 

PUBLICATION:  All determinations as to production, promotion, edition 
limits, price, date of issue, whether or not to publish and other business 
decisions will be at the sole discretion of Franklin. 

DELIVERY: The Artist will deliver the Design to Franklin in final form 
for reproduction not more than thirty-five (35) days after notification by 
Franklin of the specific subject matter and the general composition of each 
Design. Ail preliminary work and sketches will be returned to Franklin at 
the same time. 

 f>   COPYRIGHT:  The Artist will, upon request, execute the necessary documents 
to assign sll right, title snd Interest in the copyright to the Designs to 
Franklin. The Artlat agrees not to create other works of art which might 
be confused with the Designs. 

REPRESENTATIONS: The Artist represents that his Designs are original with 
him and agrees to hold Franklin harmless from any claims of infringement 
resulting frun said Designs. 
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Page 2. 

ENHANCING ARTIST'S REPUTATION: The Artist agrees that Franklin vlU have 
the right to use the Artist's name, signature, biographic data* voice and 
his photograph or likeness in the advertising and promotional naterials to 
be prepared by Franklin in connection with offerings of reproductions of 
the aforesaid Designs and in catalogs, books and filnis (If any) • 

RESERVATION OF RIGHTS:  The Artist will continue to be free to paint and 
sell, except as indicated below, anything the Artist desires to paint or 
•ell beyond the Designs covered by this agreement.  Subject to the provi- 
sions of this agreement set forth above, during the Initial Period and all 
renewal pcrlGds of this agreement, the Artist will not enter into any 
forval or informal agreement for the reproduction of any of Artlat's works 
of art on first day covers or philatelic covers of any kind. 

RENEWAL PERIOD:  At the expiration of the Initial Period, Franklin has the 
option to renew this agreement for a further period of up to two (2) con- 
secutive years. Notice of renewal shall be given by Franklin in writing 
no less than sixty (60) days prior to the expiration of the Initial Period. 
If the Artist declines renewal, then It is understood and agreed that the 
Artist will not enter into any formal or informal agreement for the repro- 
duction of any of Artist's worka of art on first day covers or philatelic 
covers of any kind for a period of two (2) consecutive yeara iaoediately 
following the expiration of the Initial Period. 

MISCELLANEOUS:  This agreement nay be assigned at any time by Franklin to 
any of its subsidiaries.  Franklin may cancel or defer its performance in 
the event of strike, lockout, fire, flood, accident, government regulations 
or like or different causes beyond Franklin's control interfering vlth the 
reproduction of the Design. 

ENTIRE AGREEMENT:  This agreement supersedes any negotiations, discussions 
and agreements, shall be subject to and construed in accordance with the 
laws of the Coomionwealth of Pennaylvania, and shall become effective upon 
acceptance by Franklin at Franklin Center, Pennsylvania. 

Accepted at Franklin Center, 
Pennsylvania, this XJ TH 

Tha foregoing has been agreed to J\    ^ A . 
/••   ,   y ^ day of SJ^GHV     197_t 

this   -'<•' day of / > f-^-''.   n9ll\ 
 THE FJANKLIN PHILATELIC SOCIETY 

\'^:c     •      -C.       <^.^.V^-^/' By: 0(j^V^^&£^ UN ^^^fe^-UHt^' 
Artist 

Title:     /Q*>uS3?v 
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EDITORIAL/ART AGREEMENT 
All Reproduction and Publication Rights 

PHOTOGRAPHS/ILLUSTRATIONS 

The Redbook Publishing Company 
Redbook Edilohal Depanmeni 
230 Park Avenue. New York. NY. 10017 

To:  
Editorial 
.Inh Ni.mhor 

Order 
nalo             Scheduled 

Imu) 

DJC Voucher 
natB Niimhor 

This will confirm pur purchase, on the terms and conditions on the lace and back hereol, of rights in the Woric 
described herein, as follows: 

1.   instructions and/or Description: 

2.   Purchase Price: 

3 Bliiing: Mail your invoice to Redtiook Afl Director. The Redbook Publishing Company. 230 Park Avenue, New 
York. N.Y. 10017. Invoice musi show our Editorial Job Number, which you will find at the top o( Iho right hand column 
above. 

4. All reproduction and publication rights to alt of the material resullmg from their assignment are tx:ing purchased 
This Agreement is subject to the terms and conditions pnnted on the reverse side hereol with tho same etlect as (f 
set forth bekiw. 

Your signature under the words Accepted" betow win make the foregoing an Agreement Iwtween us 

ACCEPTED ^ THE REDBOOK PUBLISHING COMPANY 

Siifiplici Dale 
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TERMS AND CONDITIONS 

The within purchase of rights is subject to the following terms and conditions, except lo the extent that the 
same may be modified by, or may t>e inconsistent with, the provisions on the face of this Editorial/Art AQreement 
(ttte "Agreement"). 

1 Acceptance. This Agreement wilt becon^ a binding agreement, sut^ect lo the terms and conditions 
herein contained, when the Supplier accepts same in writing in the space provided on the face hereof. No acknowl- 
edgment or other form submitted by Supplier containing terms or conditions tn addition to or inconsistent with the 
terms and conditions herein contained shall have the effecl of modifying the terms and conditions of this Agreement. 
^4or shall reference in this Agreement to a quotation by Supplier imply or constitute acceptance of any terms or 
conditions in such quotation which are in addition lo or irKonsislent with the terms arnl conditions herein contained. 

2 Delivery. The time of delivery -^f matenalt arri rendering o' services covered by (his Agreement is of 
the essence. All plxitographs and/or illustrations (herein called the Work ) covered by this Agreement shall be 
subject to the saiislaclion of Redbook. Redbook reserves the ngm lo reject and refuse acceptance ol Work which is 
not in accordance with the inslructtons. specifications and descriptions, or with the warranties of Supplier expressed 
or implied, or which is otherwise not satisfactory lo Redbook. 

3. Rights Granted. Alt reproduction and publication rights, including all rights of copyright, in and lo the 
Work referred to on the (ace hereof are being purchased and may be exercised by Redbook If the Work referred to 
on the face hereof is produced by Supplier for Redbook under a commission therefor. Redbook shall have the rights 
specified above in all Work produced pursuant to such commission, provided, however, that the Supplier shall have 
a non-exclusive right to reproduce and/or publish Out-Takes' outside of \t\e United Stales and Canada at any lime 
after the expiration of three months from the date ol first publication by Redtx>ok of any pad of the Work selected by 
Redbook. Out-Takes", as thai term is used herein, shall mean any pans or portions of the WOrk not selected by 
Redbook tor reproduction and publication. 

4. Return of Material. Redbook will return the negatives, transparencies and/or original art of the Work to 
tfw Supplier promptly when they are not longer required by Redbook, provided, however, that Redbook shall at all 
times have access to such negal.ves. transparencies and/or original art on reasonable nolice to the Suppl:er (or use. 
in the exercise of any rights granted to Redhook hereunder E>:cept tor loss or damage due lo its willful act or gross 
negligerKe. Redbook shall rK3t be responsible (or loss of or damage to any negatives, iransparerKics or other 
property of Supplier 

5. Wsrranttes, The Supplier warrants that the Supplier is the sole owner of the WorV furnished hereunder. 
that it contains no matter unlawful in content or vtolative of ()>e rights of any third party, thai the rights granted 
hereunder are free and ctear. nr.d th^: the SoppiiG' has full pOAer t> giant Suuli (i<jhts. 

6    Miscellaneous. 

(a) Nothing hereunder contained shall obligate Redtx>ok lo use al' or any part of the Work. 

(b) This agreemenl supersedes all prior oral or wntlcn dealings between Redtxxjk and Ihc Supplier m 
respect to the matters here contained 

(c) 'T>>is agreemenl may nol be modified, amendeo or supplemented, except in writing signed by ll>e duly 
authorized representatives ol Redt>ook and the Supplier 

(d) Neitt>cr this agreement nor >iny tniercsl under it may bc assigned by Supplier without the prior wnllen 
consent of Redbook. 

(e) This agreement shall be governed by New York Lnw. 
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LJbby Watterson 
ronvc 

January 1978 

V/e are enclosing; two copies of a letter 
of agreement between you  and FCRTUIIZ, one 
copy for your files and one copy to be 
signed and returned to me. The reason for 
this letter is the pa'^'^aprp nf  tha 1?7" 
United States Ccojright Law which req'iLres 
written agreements on work made for hire; 
J-i .practice, the letter does nothing more 
than leave things where they have been 
between you and FORTUNE historically, only 
in a more foraal raanner. It is not our 
intention to do anything different with 
respect to rights to photographs than we 
have done in the past. 

Regards, 
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Timo ft U'o Bi«l<l>»9 
HockcleHCf Ccntc 
NO«Wxk NC«'^'«  '<020 , 
1212) judtcnsuw Appendix S, p. 2 

lou and fORTUHE Magazine have agreed that ffRTUtJE may, from tine to 
tine, conslssloti you to take photographs for publication as a contribution to 
fCnCUHE. In that event: 

1. We expressly igree that aU photographs taken by you pursuant to 
a coonlssion fron fORTUNE (the "Fhotographs") shall be considered work made for 
hire for PORTUllE under the United States Copyright Law. 

2. FORTUiIE shall be deemed to have transferred to you, after first 
publication in TORTUllE of any Photograph taken on a giver, assignment, all rights 
In the Photographs taken on such assignment except for the following: 

(a) the right to reproduce any published Photograph in 
advertising and promoting the issue of roRIUNE in which it la 
published, without additional, payment; 

(b) the right to reproduce whole pages or parts of pages 
that include published Hiotographs, without additional paynen:.; 

(c) the right to reproduce in TOHTIHIE and c:.her 
publications of Tl.-ne Inc., its sudsldlaries and affiliates, tne 

_ published Riotographs and a limited number of the Photographs 
•that were selected but not published ("Prime Selects"), subject 
to payment of the publication's then prevailing space rates; and 

(d) In the event a Photograph is used on a TORTUNE 
cover, the right to reproduce said i^otograph as a FORTUNE cover 
for any purpose Time Inc. nay choose, without additional payment. 
In addition, you nsy not authorize the reoroduction of any 
fhotograph that has been used on a PORTUtlE cover, or > near 
duplicate thereof, without FORTUIIE's prior consent. 

3. Tou expressly aqree that you will purfom your services as an 
independent contractor and not as an employee of roRTL1<E. 

Please confirm that the foreeoing accurately and completely sets 
forth our understanding on the points covered, which may not be modified rxcept 
by a uritinc signed by both parties, by signing and returning the enclosed 
e^isa of this agreement. 

» 
Sincerely yours, 

CONFUtMEI) AND AGREED TOi FCftTUSIE Magazine 

Data: ^    (4l'/,'„'^''t tttUi 
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TIMC a UrC BUiUMNO 
MKW ro««.H.v. (OOSO 

ata .uu ••lata 

January 1,  1978 

Daar  Beimard Fucha: 

The new U.S. Copyright Law became effective on 
January  1,   1978.    Attached  Is  a  freelance  artist 
agreement  for execution by artlats uho create artwork 
on coomlsslon from SPORTS  ILLUSTRATED.    Your  Involcea 
no  longer have  to state "full reproduction and prcoo- 
tlon rights". 

Please  return the signed agreement  to us as soon 
aa possible.    A self-addressed, stamped envelope  la 
encloaed.    Hany thanks. 

Sincerely yours. 

ancloauras 
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'D«ar Btnurd Pucha . January 1, 1978 

You and SPORTS ILLOSTRATED Hagazlne have agreed that 
SPORTS ILLUSTRATED may, from time to time, commission you to 
create artwork for publication as a contribution to SPORTS 
ILLOSTRATED.  In that event: 

1. He expressly agree that all artwork created by 
you pursuant to a commission from SPORTS ILLUSTRATED (the 'Artwork*) 
•hall be considered work made for hire for SPORTS ILLUSTRATED 
under the United States Copyright Law. 

2. SPORTS ILLUSTRATED shall be deemed to have trans- 
ferred to you, after first publication in SPORTS ILLUSTRATED, all 
tights In the Artwork except for the following: 

• <• (a)  the right to reproduce the Artwork 
^    in advertising and promoting the issue of SPORTS 

ILLUSTRATED in which it is published, without ad- 
•"*   dltlonal payment; 

(b) the right to reproduce whole pages or parts 
of pages that Include the Artwork, without additional 
payment; 

(c) the right to reproduce the Artwork In 
SPORTS ILLUSTRATED and other publications of Time 
Inc., its subsidiaries and affiliates, subject to 
the payment of prevailing space rates for SPORTS 

.'•.    ILLUSTRATED and to a reasonable payment to be nego- 
tiated in good faith for other Time Inc. publications; 

(d) in the event the Artwork Is used on a 
SPORTS ILLUSTRATED cover, the right to reproduce said 
Artwork as a SPORTS ILLUSTRATED cover for any purpose 
Time Inc. may choose, without additional payment.  In 
addition, you may not authorize the reproduction of 

"'    Artwork that has been used on a SPORTS ILLUSTRATED 
cover, without SPORTS ILLUSTRATED's prior consent. 

(e) The right to approve, and share in any 
proceeds from, any other subsequent publication of 
the Artwork, upon terms that shall be mutually agreed 
upon in ettcb Instance. 

(f) The right to require a credit designation 
in any exhibition use of the Artwork. 

' -'      3.  SPORTS ILLUSTRATED shall be deemed to hav« trans- 
ferred to you all rights in unpublished Artwork upon the return 
of said Artwork to you, except that SPORTS ILLUSTRATED shall 
retain the right to require a credit designation on any subsequent 
us* of said Artwork. 
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4. You axpressly agree that you will perform your 
••rvicea aa an independent contractor and not aa an efflployea of 
SPORTS ILLUSTRATED. 

Please confirm that the foregoing accurately and 
completely sets forth our understanding on the points covered, 
which may not be modified except by a writing signed by both 
parties, by signing and returning the enclosed copies of this 
agreement. 

• . Sincerely yours, 

SPORTS ILLUSTRATED Nagasine 

CQNPIRMED AND AGREED TO: 

Date 
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TIME NSW TOMK lOOaO 

111 JUMVH a-itts 

, 1978 

Dear 

You and TIMB Magaxine have agreed that TIME aay, 
from time to time, commission you to create artwork for publica- 
tion as a contribution to TIME.  In that event: 

1. We expressly agree that all artwork created by you 
pursuant to a commission from TIME (the 'Artwork*) shall be 
considered work made for hire for TIME under the Onited States 
Copyright Law. 

2. TIME shall retain all rights in any Artwork 
that la used as a TIME cover. 

3. In the case of non-cover Artwork, TIME shall be 
deemed to have transferred to you, after first publication in 
TIME, all rights in the Artwork except for the following: 

(a) the right to reproduce the Artwork 
in advertising and promoting the issue of TIME 
in which it is published, without additional payment; 

(b) the right to reproduce whole pages or parts 
of pages that include the Artwork, without additional 
payment; 

(c) the right to reproduce the Artwork in TIME and 
other publications of Time Inc., its subsidiaries and 
affiliates, subject to payment of the publication's 
then prevailing space rates; and 

(d) in the event a portion of the Artwork is 
used on a corner of a TIME cover as a 'flap,* the 
right to reproduce the portion used as a 'flap* 
whenever the entire cover is reproduced, without 
additional payment. 
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4. You expressly agree that you will perform your 
services as an independent contractor and not as an employee 
of TIME. 

Please confirm that the foregoing accurately and com- 
pletely sets forth our understanding on the points covered, which 
may not be modified except by a writing signed by both parties, by 
signing and returning the enclosed copies of this agreement. 

Sincerely yours, 

TIME Magazine 

By_ 

CONFIRMED AND AGREED TO: 

Date: 

-a- 
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t .Y. Times, 4/28/78 p.C2l (Weekend Section) 
INew Battle Over Copyrights 
•\- By HERBERT MITCANG 
H^   

•"The American Society of Authors and 
Journalists, which represents 500 of 

"the major freelance writers of nonfic- 
-tion/ accused some of the nation's 
I'tnagazine publishing chains yesterday 
•of trying to subvert the intention of the 
-new Copyright Act, which went into 
effect last January, by turning them 

'into hirelings or insisting that they 
•«wned no rights to the' material they 

wrote. 
n- In a statement, the society points 
I'.out that "certain periodical publishers 
rhave recently sought to circumvent the 
:clear intent  of the  law by requrlng 
independent writers, as a condition of 
article assignment, to sign so-called 'all 

,•rights transferred' or 'work for hire' 
agreements." 

Although   no   specific   publications 
were named   in  the  statement,  Ruth 
Winter, president of the society, said 

'that members reported such practices 
••by  the  Meredith   Corporation,  which 
••jjublishes Better Homes and Gardens; 
: Conde Nast, which publishes Mademoi- 
.•<«elle and House and Garden: Women's 

•Day, and Reader's Digest. 
-•• Editors and lawyers for these publi- 
•'cations,  questioned  by  the  magazine 
"writers, have said tJiai these precondi- 
tions of giving up all rights to an arti- 

•cle were either necessary or had been 
^understood all along, according to the 
'•ociety. , 
;'Comment by Publisher 
-• Thomafs Fisher, head of the legal de- 
apartment of Meredith, which also pub- 

•:;lishes Apartment Life and other maga- 
iiZines, said: "What we are trying to 
• do is reinstate the conditions that ex- 
(,J5ted before the new Copyright Act 
-•took effect. We have always tried to 
(1 obtain all rights. The law as now wril- 
•;ten puts « greater burden on the pub- 
^Jishcr to define the rights. Unless we 
r-have something in writing beforehand, 
i,*t best all we have is one-tmic use." 
f« Mr. Fisher was asking if writers who 
,.rtfused to sign themselves on "for 
ri.w»" would be given assignments. 
4, "We would prefer to work with au- 
•thors who do sign," he said. "Their 
nlHOrk could then be used in our an- 

thologies. They do not receive extra 
payment. We tiiink they.are paid well 

up front the first time." 
Other publishers were not immedl- 

' ately available for comment on the 
society's statement. 

'North American Rights' 
It has long been the established prac- 

tice of national magazines that a 
writer conveyed "first North American 
rights only." This means that after a 
magazine printed the article once for 
distribution in the United States and 
Canada, further rights reverted auto- 
matically or upon request to the writer. 

Many magazine writers would then 
sell their articles independently to for- 
eign publications. In addition, if these 
articles had subsiiJiary sales—in book 
anthologies, for television or film, or 
for use in reprint magazines—the 
writer would be free to negotiate the 
agreement and keep the full proceeds. 
Without the possibility of such extra 
rights to their material, society mem- 
bers say, they could not survive as 
writers. 

Miss Winter said that Glamour 
magazine had a long statement on the 
back of its payment check for an arti- 
cle that told the writer that when he 
endorsed, all rights were "assigned and 
conveyed to Conde Nast" and its 
successors and assigns with "the ab.so- 
lute right to take out and own the 
copyright ... in the United States 
and elsewhere." 

Another society membr, Norman 
Schreiber, said that Apartment Life had 
sent him a thrce-and-a-half-p^ge con- 
tract informing him that what he wrote 
would be "works for hire." He was 
informed that if he did not sign away 
his rights and turn himself, in effect, 
into an employee, he would not receive 
further assignments. 

"I did not sign," Mr. Schreiber said, 
"but it will make it tough to continue 
as a freelance if other magazines try 
the same thing." 
Ethics Code Cited 

The society statement said that both, 
under the Copyright Act and their own 
code of ethics, writers were considered 
the    "creator"    and    therefore    the 
"owner" of their material. 

The society, and other writers' organ- 
, Izations, Intends to challenge what it 

calls   "inequitable"   practices   in   the 
courts. 

o 
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